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joelle phillips@bellsouth com

VIA HAND DELIVERY

Hon. Pat Miller, Chairman
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37238

Re:

Joint Petition for Arbitration of NewSouth Communications Corp., et
al. of an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended

Docket No. 04-00046

Dear Chairman Miller:

Enclosed are the original and fourteen copies of depositions (and errata sheets
for those depositions) taken in the North Carolina docket corresponding to the
referenced docket. Depositions are enclosed for the following BellSouth witnesses:

Kathy Blake
Scot Ferguson
Ernc Fogle
Carlos Morillo
Eddie Owens

A copy of this letter is being provided to counsel of record.

JJP:ch

ordially,

oelle Phillips




CERTIFICATE OF SERVICE

| hereby certify that on January 26, 2005, a copy of the foregoing document was
served on the following, via the method indicated:

[ ] Hand H. LaDon Baltimore, Esquire
[ 1 Mail " Farrar & Bates
[ 1 Facsimile ) 211 Seventh Ave. N, # 320
[ 1 Overnight .- Nashville, TN 37219-1823
P{ Electronic _ don baltimore@farrar-bates.com
[ ] Hand J‘oth Heitmann
[ 1 Mail o Kelley Drye & Warren
[ ] Facsimile 1900 19™ St., NW, #500
] Overnight Washington, DC 20036
Electronic heitmann@kelleydrye.com
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Joint Petiticners v. Kathy Blake, Volume I 12-7-2004
BellSouth

Page 5 Page 7
1 KATHY BLAKE. 1 before he camc on
2 having been duly sworn. 2 Q And lct me just briefly go over the sort
3 testificd as follows 3 of game rules of the deposition so we're
4 DIRECT EXAMINATION 4 clear
5 BY MS JOYCE 5 You understand that the
¢ Q Good aficrnoon. Ms Blake 6 stenographer cannot register a nod of the
7 A Good aftcrnoon 7 head and so 1 ask that you gine an
8 Q We've met before My namc 1s Stephanic 8 audible answer Do vou understand that?
S Jovce. and [ represent the Joint S A Ycs
10 Petitioners 1n this casc. KMC Telecom 10 Q And I know that 1t can be hard but if vou
11 Xspedius and NuVox  And 1f | refer to 11 could plcase refrain from using uh-huh and
12 thesc entitics as Petittoners will vou 12 huh-uh that would be helpful because it
13 know who I'm rcferring to? 13 never registers well tn a transcript  Can
14 A Yes 14 weagree to that?
15 (DEPOSITION EXHIBIT NO | WAS MARKED ) 15 A Yes
16 Q I'm handing vou an exhibit marked 1 Have 16 Q And just onc other thing If you could.
17 vou seen tlus document belore? 17 take carce (o let me fimsh a question
18 A Ycah I may have scen it back a long time 18 before you answer 1t cven if you think
19 ago 19 you know what the question 1s that will
20 Q You understand that you hayc been 20 help the sienographer keep evervthing
21 designated by BellSouth as a witness on 21 straight and ginve us a clean record Do
22 1ssucs for which you have submitted 22 you understand that?
23 writien testimony 1 this arbitration” 23 A Ycs
24 A Yes 24 Q Thank vou
25 Q And do you understand that you speak for 25 And you understand that vou arc
Page 6 Page &
1 the company on thesc 1ssucs and bind the 1 under oath?
2 company by vour (cstimony ? 2 A Yecs ldo
3 A Yes 3 Q And that the testimony vou give today can
4 Q Have vou cver been deposed before? 4 be presented to any state commission m |
5 A Yes Ihave 5 the BellSouth region i this arbitration |
© Q And how many times” o as 1l you were present at that hearing 1
7 A Justone 7 Do vou understand that? |
8 Q What type of proceeding was that? 8 A Yes Ido |
9 A It was a Pay Phone procceding in Florida 9 (DEPOSITION EXHIBIT NO 2 WAS MARKED ) ;
10 Q Was it before the Florida Comnmssion? 10 Q Ms Blake. I'm handing vou a document ;
11 A Idon'tbehieve 1t was 1Ibelicve it was 11 that's been marked Exhubit 2 Do vou '
12 an antitrust clamm against BellSouth by 12 recognizc this document? 1
13 The Pav Phon¢ Association 13 A Yes Ido '
14 Q And have vou been deposed any other time? 14 Q Andwhatisit?
15 MS JOYCE Has somebody jomed”? 15 A IU's my prefiled supplemental direct ]
16 MR VICKERY Yes This s Paul le testimony filed 1n North Carolina X
17 Vickerv for the Public Service 17 Q And did you write this testimony? 1
18 Comnussions 18 A Yes [Itwas written by ine under my |
19 MS JOYCE Thank vou We're just 19 direction
20 getting underway 20 Q Were you assisted in the drafuing of this
21 A TI'msorry that last question? 21 testimony? |
22 Q Oh. it wasn't a question I was (clling 22 A I have some personnel that work for mc :
23 Mr Vickerv we were just getung under 23 that assist mc 1n (he development of my 1
24 way 24 1cstimony. ves
25 A No. I thought you asked mc a question 25 Q And what arc the names of thosc persons? '
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Joint Petitioners v. Kathy Blake, Volume I 12-7-2004
BellSouth

Page 9 Page 11
1 A Elizabeth McClurkin 1 A John Racily
2 Q Would vou spell her last name? 2 Q Whats lus tutle?
3 A M-c-C-l-u-r-k-i-n  And Mike Harper 3 A Scmor director. regulatory and external
4 Q Ambod clsc? 4 affairs
5 A No 5 Q And do vou report directly (o Mr Racillyv?
& Q And vou've stated m your testimony that 6 A Ycs
7 YOu are -- 7 Q You mecnuioned persons mterested mn
8 MS JOYCE Has somcbody joincd? 8 intcrconncction-related 1ssucs may have
9 MR GRIER Yes Thiss Stan 9 revicwed vour (cstimony
10 Grier again 10 To your knowledge. did Mr Keith
11 MS JOYCE Hcllo. Mr Grier 11 Milner review your testimony”
2 Q You'vestated 1n your testimony -- and | 12 A Yes hedd
13 can refer you to the exlubit | just showed 13 Q Dud Mr Jerry Latham?
14 vou on page | -- (hat you arc the dircctor 14 A Hc may have I'm not surc all who 1t may
15 of policy implementation for the nine 15 have been distributed to for their
16 statc BellSouth region 16 review He could have revicwed 1t though
17 What 1s the nature of vour i 7 \CS
18 position at BellSouth? 8 Q Did vou recerve edits from Mr Racilly?
19 A The nature of my position in regards o 19 A Idon'tbeheve I did no
20 director of policy implementation 1s we . 20 Q Didyou reccive edits from Mr Mitner?
21 get imvolved 1n assessing commission . 21 A Hc provided me some mput to the
2 orders or implementing BellSouth pohicy as' 22 testimony. ves
23 1t pertains 1o thosc commuission orders or 23 Q Did anybody ask you o draft this November
24 dircctions that BellSouth plans to take | 24 12th testimony ?

25 rclatin e to the decisions or how we're 25 A Did amybody ask me to draft 1? T mcan. 1

t
i
¢
|

Page 10 Page 12
1 going to umplement policy development 1 was -- | was asked as part of my position
2 Q Do you belong to a particular department 2 at BellSouth to be the policy wiiness
3 at BellSouth? 3 representing these 1ssucs 1 don't know
4 A Ycs, regulatory and external alfairs 4 i there was a specific person that asked
5 Q AndMs McClurkin 1s cmployed within that 5 me to draft 1. but as far as my rolc as
) department? 6 the policy witness. 1t was assumed as my
7 A Yes She reports to me 7 rolc to do that
S Q And Mr Harper same question”? 8 Q Do vou recall when 1t was cstablished that
9 A Samcanswcr 9 yvou would be a witness 1n this
10 Q Diud anybody review the testimony before 10 arbitration”?
11 vou before it was filed with the 11 A Piobably back in -- It was filed 1n
12 Comnussion 1n North Carolina? 12 Februann  Probably somctime 1n the March
13 A Ycs 13 tume (rame. Februarnn March when we
14 Q And can vou tell me the persons who 14 asscsscd the 1ssues and determined what
15 reviewed it? 15 witness -- what emplovee within BellSouth
16 A [ probably can't name atl of them It was le would support cach of the 1ssucs. the
17 reviewed interdepartinentally within 17 hundred and something 1ssucs we started
ie rcgulatory. my boss reviewed 1t. legal -- 18 with
19 T know lcgal counsel revicwed 1t. any 19 Q And was that February or March of this
20 number of peoplc that may have had an 20 vear?
21 mterest m the 1ssucs that arc addressed 21 A Ycs ma'am
22 i here. folks from interconnection 22 (DEPOSITION EXHIBIT NO 3 WAS MARKED )
23 scrvices as 1t pertains (o the 1ssues that 23 Q I'm handing vou a document marked Exhibit
24 impact the agreement 24 3 Do vou rccognize this document?
25 Q Who s your boss? 25 A Ycs. ldo
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Joint Petitioners v. Kathy Blake, Volume I 12-7-2004
BellSouth
Page 13 Page 15
1 Q Canyoutell me whatitis please? 1 A The same answer relative to Ms McClurkin
Z A Itismy prefiled rebuttal testimony filed 2 Q Ms Blake. what role, if any  did you play
3 belore the Tennessce Regulatory Authority 3 m the negotiations that led to this
4 in regards 1o tlus arbitration procceding 4 arbitration?
5 Q And did Elizabeth McClukin assist vou with 5 A [n(he negotations that led 1o the
6 this testimony? 6 arbitration that was filed i February. |
7 A Ycs 7 had very limuted. 1f -- probably - 1f
€ Q Anddid Mr Harper assist you with this 8 any. other than having discussions with
9 tcstimony™? 9 Jim Tamplin or Rona as 1ssucs wcre getting
10 A Yes 10 teed up prior to the final [ guess.
11 Q TInwhat way did they assist vou? 11 relcasc of the hundred-plus 1ssues. vou
12 A T mean prettv much taking -- the content 12 know kind of what thosc 1ssucs werc and
13 of this testimony 1s verv sinular to some 13 how wc were going (0 -- how thev were
14 of the content of my North Carolina 14 dwindling down. 1f you will down 1o a
15 lestumony. and 1t's & matter of basicallv 15 hundred from the basc negotiations  Bul
16 massaging it 1o make it comply with. vou 16 post-February or actually post the
17 know the Tennessee Regulatory Authority 17 dabatement period T was mvolved 1n the
18 changing commussion to authority and gomng S summits as we've had -- (he three summits
19 through thosc motions and reviewing the 19 we've had during the abatcment period
20 Joint Petitioncers' testimony and making -- 20 Q Forthe record what 1s a summit n that
21 to scc 1f the same asscrtions that were we 2 content?
22 made 1n the North Carolina (ecstimony were 22 A It was face-10-face negotiations that the
23 applicable and making any additional 23 parties agreed (o have during the
24 medilications we may need to specifically 24 abatement -- the 90-day abatcment
25  address the Joint Petitioners' direct 25 period
Page 14 Page 16
1 tcstimony 1 Q Do vou recall how many summits there were?
2 Q Dud they work only with vou on this 2 A There were three
3 project, this testimony? 3 Q Did you attend all three?
4 A Well. they were -- I mean. they report to 4 A Ycs Idd
5 me. and that is -- their role within 5 Q [I'd like to discuss just quickly your
6 BcellSouth 1s 1o assist tn the preparation 6 background Again yvou can look at
7 of rebutial testimony and rescarch 7 Exlubit 2 page | 1t's vour November
8 1ssues  Arc they the only ones that work 8 12th testimony
9 with me 1s that -- I'm not understanding 9 A Uh-huh
10 your question 10 Q Line 2] references a company called
11 Q No Let me rcphrase 11 Southern Bell  1s that a predecessor (o
12 A Oka 2 BellSouth?
13 Q Do vou know whether Ms McClurkin recerved 13 A Yes and it shows mv age ves That was
14 assistance from someonc other than 14 Southern Bell prior to BellSouth one of
15 yoursclf in helping you on this testimony®” 15 the regronal Bell operating companics --
16 A Through investugating the tssucs that I'm 16 or Bell operating company before it became
17 addressing i my testimonv. she may have 7 a regional Bell operating company
5 gone 1o other peoplc that have some other 18 Q This s predivestiture?
19 expertise in these arcas probably some 19 A Yes ma'am
20 discussions with Mr Tamplin and Rona 20 Q And was that only a Florida cntity
21 Reynolds tn regards to the ncgouations 21 Southern Bell?
22 and the discussions between the partics 22 A No.ma'am It was four states  Florida.
23 Q And. to vour knowledge did Mr Harper 23 Georgia North Carolina. and South
24 recen e assistance from somcebody other 24 Carolina It was icpresented -- or
25 than voursell working on tlus (cstimony ? 25  compriscd Southern Bell
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Joint Petitioners v. Kathy Blake, Volume I 2=-7-2004
BellSouth
Page 17 Page 19
1 Q Allnght Andyour testimony goes on to 1 Miamu as a business office supen |so;r
Z sav at hines 22 10 23 that. 1n '82. yvou 2 And stayed down there less than a scar and
3 beecame nvolved 1n stafl support Do vou 3 then moved up to Atlanta as a stafT
4 sce that” 4 position writing the procedurcs that 1
5 A Yes 5 talked about mcthods and proccdurc's And
© Q What docs that mean "stafl support"? 6 then subsequent 1o that moved nto
7 A Onc ol my primary responsibilitics was 7 different aspects of the corporation as we
3 devcloping methods and procedurcs for 8 cvolved and becamc BellSouth Sery lICCS and
9 rctail operation centers the line 9 as the whole -- through dn estiturc and
10 organization developing methods and 10 went imto product management somg
11 procedures for them to do therr job 11 ncgotiations as wc did some of the blllmg
12 Q What would these methods and procedures 2 and collection agreements back 1n the day,
13 assist them 1n doing? 13 and then into market management with
14 A It was predominantly in the consumer 14 micreconnection services
15 sen 1ces organization that dealt with 15 Q When did you mone into the product
lo handling the phone calls from our end-uscr 16 management role?
17 customers. answering the phone placing 17 A That was probablv in -- [ want (o sav m
S service orders handle -- collect bulls 18 95 '96 time frame  '95, probabh
19 thosc different methods and procedures 19 Q And what did you do 1n that rolc”
20 that the representatin ¢ would usc to do 20 A 1 supported -- the independent pay phone
21 therr job 21 market was onc of minc. and then I moved
22 Q Would 1t assist them n sclling ser ices 22 mto mdcpcndenl pay phone provnde}
23 1o end uscrs? 23 markets 1 also did some other prod'uct
24 A Ttcould be I mcan. back at that tume -- 2 management related to somc of our AIN
25 agamn. 's prednestiture -- 1t was our 25 services. like call in database and '
Page 18 i Page 20
1 you know basic local exchange service and 1 originating line screening those v pes of
2 providing basic telephone service and 2 wholesalc services l
3 retarl operations 3 Q Andby "AIN". do you mean adsanced
4 Q Wouldyou -- Would these methods and 4 mtcihgent networks?
5 procedures assist these personncl 1n 5 A Correct Very good
6 handling complamts from an end uscr? 6 Q And then subscquent to that did \ou start
7 A Ttcould 1mean they would have to 7 n (he negotiations role?
S rccogmze that a customer was unhappy and 8 A Ycs That was somewhat unolved 1n some
9 whether to defer that to their supervisor S of thc AT&T negotiations back \\vnlfl Billing
10 or vou know. how (o handlc a customer 10 and collection Services. the bithmg and
11 that had a problem 11 collection agrecments we have \\’llh!
12 Q Alinght Andat hnes 23 1o 24. you 12 intcrexchange carriers to do their billing
13 hist what appear to be four functions? 13 on their behalf :
14 A Uh-huh 14 Q Sothesc were interexchange services
15 Q Dud you perform all these functions at the 15 armm..cmenl"
16 sae time? 16 A Yes for billing and collection. puting
17 A No That was performed between the vears 17 therr messages on our bill
18 of 1982 through 1997 18 Q Did vou personally conduct nebolmllons’
19 Q Tsce Soisittrue that vou started n 19 A Yes along with a lot of other peoplc I
20 stafT support 1n '82 -- actually 1f yvou 20 mcan. I was involved n the negotiations
21 can tell me the progression -- 2 of the actual agreement for how \\'C;\\'Ollld
22 A Surc. that's fine 22 handle -- from the opcrations standpoint
23 Q --1thnk thus would go much casicr z of how our centers would respond (0 thetr
24 A Istarted with the tclephone company. 24 customers' vou know. collection ;
25 which at that time was Southern Bell. in 2

complants or billing disputcs. lhos:e tvpe
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Joint Petitioners v. Kathy Blake, 12-7-2004
BellSouth
Page 21 Page 23
1 of things Wec would work those procedures 1 policy 1s -- 1s how we would mlcrprgll
2 out for the business office to handle 2 what that rule or law or -- not the law.
3 thosc on behalf of AT&T or whoever the 3 but the rule -- the orders require us 1o
4 agrcement was with 4 do how we would implement that - hose
5 Q And at what time did vou do that work? 5 decisions |
€ A It --Itwas all kind of imvolved i that 6 I mean. a legal interpretation |
7 '95.'96. carly '97 tume frame 7 would be based on. I gucss. all sonsiof
8 Q And what did yvou do m market management? & foundation of the law i
9 A That was mn concert with the independent 9 Q Just now vou uscd the phrase how :wc
10 pay phone provider market 10 mterpret  [s BellSouth the "we" n that
11 Q Did vou ccase working in market management 11 statement” !
2 1 '97 when vou moved 1o state 12 A Yes I represent BellSouth. and how
13 regulatorv? 13 BellSouth would mmplement the -- nls --
14 A Yos 14 the rules or orders and what its |
15 Q And at page 2 of vour November 12th 15 obligations arc to comply with thosc rules
16 testimony -- 16 and orders
17 A Uh-huh 17 Q You stated vou'rc not an attorney (Do vou
18 Q --hnes 2o 3 vou state that you 18 have any legal traiming? ‘
19 assumed vour curreni responsibility 1n 19 A No.Idonot
20 July 2003 What arc those current 20 Q Do you know how (o conduct lcgal rescarch?
21 responstbilitics? Z1 A No. Ido not
22 A Representing BellSouth as a policy witness 22 Q Tfvyoucould I'm going to say a
23 m various proceedings before state 23 statement and | want you 1o tell me 1l
24 commuissions. such as arbitration 24 1t's a policy perspective or a legal
25 proccedings or generic dockets 25 opinion Stephanie Jovce 1s compl_\'lmg
Page 22 Page 24
1 Q Sois1t fair to sav that you began 1 with federal law I
2 working with the 1996 Act implementation 2 A Iwould say that would have to be a legal
3 i 19979 3 opinion
4 A Yes through the 271 applications and 4 Q Is 1t your position that this (estimony
5 Q Ifyou could pleasc turn to page 4 of vour 5 that was filed November [2th docs not
€ Novcmber 12th testimony At lines 10 to 6 contain legal opinions? f
7 il -- 7 MR MEZA Object to form ‘IYOH
8 A Uh-huh 8 can answer l
9 Q --youstate that because I'm not an S THE WITNESS Okay l
10 attorney [ mmn not offering a legal 10 A Canyou ask that again? !
11 optnion on these 1ssucs Do you sce that? 11 Q Isityour position that vour Noycmber
2 A Yes 12 12th (estumony docs not contain lcg'ul
13 Q And what do you mcan by that? 13 opinions” ,
14 A That I'm not an attornev and I'm not 14 A It's not my legal opinton 1 mean I
15 offering a legal opinton  1'm providing 15 wasn't putting forth a legal opimion!
le BellSouth's policy perspectne my le was putting forth BellSouth's polm% and
17 understanding of -- or my nterpretation 17 our understanding of the requirements
3 of the rules and orders that impact our 3 assoctated with the different orders and
19 decisions and pohicy that we implement 19 rules that arc impacting this arbitration
20 Q Can vou tell me what the difference s 20 Q Docs tlis testimony reflect somebcl)d_v‘s
21 between a policy perspective and a legal 21 Icgal opiion? ‘
22 opinton? 22 A Tmecan agam. I'm not an attorney | The
23 A [ would sav a legal opinion 1s one that 23 testimony speaks for 1tsell | mean'1
24 would have a -- vou have a legal degree 24 did state in here that any legal opinion
25 or a legal foundation for making A 25 or position would be bricfed. vou kl:lO\\
o (Pagés 21 to 24)
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1issucd and clcarly mdicated that they
11 thought a transition period should take
12 cffect without delay. as [ state there

13 Q Dudyou speak with any of the FCC
14 commisstoners before reaching this
15  conclusion”

16 A No.Idid not

Joint Petitioners v. Kathy Blake, Volume I 12-7-2004
BellSouth i
Page 25 ‘ Page 27
1 during the briefing process  Again. [ 1 this aspect of what I'm talking about here
2 Just put forth our understanding on how 1t 2 Im my testimony f
3 will impact the language that we have to 3 Q Andby"USTAII" are you rcferring to the
4 put n the contract and the 1ssucs 4 casc that's captioncd United States
5 surrounding that arc imvolved m this 5 Telecom Association yersus FCC that was
6 arbitration 6 rclcased by the DC Circurt in Mmch of
7 Q How would you -- Ms Blake how would you 7 tlus year? [
8 like the North Carolina Commission (o 8 A Yces March2nd Thank vou '
9 construc this November 12th testimony? 9 Q So forshort we call that U-S-T-A Roman
10 MR MEZA Object to the form 10 numeral I USTA Il |
11 A It's putting forth BellSouth's position as 11 At page 8 of this November l?lh
12 1t pertains to the 1ssues that are sct 2 testimony. lines 24 to 25 vou state here
13 forth in my testimony  And f there's 13 that the Interim Rules Order mal\cs it
14 anvthing that requires a legal conclusion 14 clcar that the FCC mitended for lhlq {o be
15 or a legal argument. that will be 15 an incorporation of 1ts final unbundling
15 addresscd 1n our briefs filed after the 16 rulcs Do vou scc that? i
17 hearing 17 A Yes Ido
18 Q So tlus testumony should be construcd as 18 Q Was tlus conclusion also reached per your
19 BellSouth's policy position” 19 rcad of the Intcrim Rules order? |
20 A Yos That's what I'm representing as 20 A Ycs 1think the Interim Rules Order 1s
21 BcellSouth's policy witness 21 very clear of the FCC's -- in my opinion.
22 Q Let's turn to the specific issues We'll 22 their intention for a speedy
23 start with what we're calling the 23 incorporation The final rules arc not to
24 supplcmental issucs 24 be delaved by protracted negotiation
25 A Ok 25 Q Is 1t based on vour rcad of any olh:cr
Page 2 ) Page 2&
1 Q Atpage 7 of vour November 12th testimony. 1 document? |
2 at ling 16 you usc the phrase. the FCC 2 A Agamn. the samc -- same basis as bcfore
3 clearlv intended Do vou sce that? 3 the Interim Rules Order 1s sclf-conmncd
4 A Uh-huh 4 (DEPOSITION EXHIBIT NO 4 WAS MARKED )
5 Q Howdid -- 5 Q Ms Blake I'm handing vou a documcnl --
6 A Ycs & A Uh-huh
7 Q How did you rcach that conclusion? 7 Q --that's marked Exlubit 4
S A 1 rcached that conclusion based on rcading S A Uh-huh
9 the Interim Rules Order. which the FCC 9 Q Istls the Intertm Rules Order lo W hich
10
11
12
13

13 rcaching this conclusion?
A No. | did not

N DB
[@2Ne)

[ B TO DN
Ol W B

this conclusion?
A 1 reviewed the Interim Rules Order
Q Anv other documents?

much the Interim Rules Order addresses

17 Q Didyou spcak with any FCC stafT before

Q Did you review any documents in reaching

A Wecll. the USTA 1 vacatur decision. pretty

vou refer?
A Ycs

(DEPOSITION EXHIBIT NO 5 WAS MARKED )
Q I'm also handing vou a document labclcd
14 Exhubit 5 Ts this the USTA i decision
15 {o which you have referred”
1¢ A It's a different format of the onc 1
17 looked at It was not 1 gucss from
13 Westlaw or thus particular source. bul i
19 appears to be the same content. |usl
20 different structure
21 Q Do vou havc any rcason to think that tus
22 document docs not reflect the dccnsnon of
23 the DC circuit in that casc?
24 A No I'mswmecitis
25 Q And moving again to vour Noy cmbcr 12th
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Page 29 i Page 31
1 testimony. Ms Blake at page 9_at the 1 incorporated which rules mto their !
2 top of the page 2 agrcements? ‘
3 A Uh-huh 3 A There arc some TRO compliant agreements
4 Q You statc that fatlure to automatically 4 1s my understanding  I'm not rcal s:urc on
5 mcorporatc the FCC's final unbundling 5 the Intcrim Rules Order 1 there's been
5 rules into CLP agreements can result 6 any (hat have gone down that path yet but
7 discrimination 7 I'm certan there are some TRO compliant
8 In what way would a fatlurc to S agrecments out there  But the Joint
S mcorporate the rules result n 9 Pctilioners' agreement 1S not even TRO
10 discrimination? 10 compliant at this juncturc so. again.
11 A Tlus statement 1s 1n the context of those 11 therc's a difference m what the curricnl
2 CLECs that may have -- CLPs that may have 12 law 1s between those two agreements right
13 alrcady modified their agrecment to comply 13 there
14 with the USTA 1T vacatur deciston as well 14 Q And u's your position as a non-attorney
15 as the TRO 15 that the Joint Petitioners' present |
le So -- And the fact -- which 1n le agreements are not TRO comphiant 1s that
17 turn. based on their presumption that 17 right?
8 certam clements would not be required to 18 A That's my understanding. ves
19 be unbundled. may have alrcady cffectuated 12 Q Do you know how many carricrs have changed
20 thosc 1nto their agreement. which 1s 1n 20 their agreements to be comphiant with the
21 essence. what we believe the final rules 21 TRO?
22 will do as well 22 A No Idon't
23 Q Allnght So the sentence that 1s 23 Q Do vou know 1f thosc agrecments ;'1ppl_v
24 recorded here at lines -- 24 region wide. or arc they specific to one
25 A Uh-huh 25 statc? ;
Page 30 ! Page 32
1 Q --2w05- 1 A Idon't know
2 A Uh-hub 2 Q Do vouknow who the carners areithat have
3 Q --that discusses discruminating against 3 agreements that arc TRO complmm ?
4 facilitics-based carriers that have 4 A No. Idon't !
5 alrcady made thetr agrecment comphant 5 Q Further down the page on page 9, ilmcs 5
6 with the current law 6 (o 8. you statc that it also
7 So 1s 11 vour testimaony that 1f 7 discriminates -- and I think vou're
S there 1s a competitive carrier whose S rclerring to Tatlute to i-lulOllli-lllCilll\’;
9 agrcement complies with current law. they 9 incorporatc the rules by "ut" --
10 will be discrimunated against 1f what 10 discriminates against those carricrs that
11 happens? 11 have negotiated commetcial agrecments with
12 A Well. when the final unbundhing rulcs come 12 BellSouth based upon the prcsumpt:lon that
13 out. 1t will set forth what we're required 13 all carriers will be subject to the FCC's
14 1o unbundle and what we'rc not  Based on 14 final unbundling rules without unnccessary
15 the Interim Rules Order or -- and the 15 delay Do vou see that? [
16 ~acatur I'mean I tlunk it's vers clear 16 A Ycs '
17 -- or pretty clear what will be required 17 Q Wluch carriers 1o date have negolmled
13 wth the final unbundling rules as far as 18 agreements upon this presumption”?
19 switching and -- vou know 1o that 19 A Ican't spcak specifically for cach |
20 extent  So our position 1s a lot of 20 agreement. but we do have commercial
21 carricrs have -- CLECs have alrcady 2 agreements that were basced on (he 3
22 incorporated the current faw 1nto their i presumption that unbundling reliefywill be
23 agrecment  The Jownt Petitioners have 23 forthcornung,. so they have entered o
24 not 24 commgercial agrecments At onc po'ml it
25 Q There atc cartiers that have alrcady 25 was |3 1don't know the exact number

8 (Pages 29 to 32)
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Page 33 Page 35
1 now | mcan, we have pul out press 1 Q Isthe cnstence of the agreement the
2 rcleascs in that regard. so it's public 2 basis on which vou say that the CLECs
3 mformation. but I don't know the exact 3 acted on this presumption?
4 carricrs or content of their agreements 4 A Ycs Imcan they made the presumption
5 Q And how is that presumption memorialized 5 that thev're not going to be able to
o m these agreements? € obtain these clements or thesc services as
7 A The presumption that we're no longer 7 UNESs at TELRIC rates. therefore they took
S required (o do unbundling? 1'm sorry 8 the step to lock m or enter into an
9 Q The presumption that all carriers will be 9 agreement (o continue to receive these
10 subject to the FCC's final unbundling 10 services under a commercial aqreen’wnl
11 rules without unnccessary delav how docs 11 Q Hasanv CLEC told vou. Ms Blakc we're
12 that presumption appcar in these 12 doing this agrecment so that we can lock
13 agrecments? 13 m our ratcs because we know aboutjthe
14 A Well Tmean it's BellSouth's presumption 14 unbundling rules that arc gomg to change?
15 that we will be relieved of unbundling 15 A Nobody's told me that personally. no
le6 requirements and those CLECs that have 16 Q You stated that they arc commercial
17 cntered 1into commercial agreements agree 17 agreements and you're -- why s that
18 with that presumption and. therefore. have 15 somcthing different than an
19  cntered into a commercial agrecment to 19 interconnection agreement?
20 continue 1o avail themselves of thosc 20 A An mterconncction agreement is not a
1 comparable scrvices at a commercial rate. 21 commercial agreement  We don't have a
22 under a commercial agreement 22 choice whether {o cater mto an
23 Q How do you know that they agree to that 23 mterconnection agreement We're
2 premisc”? 24 obligated pursuant 1o federal rules and
25 A Because I'e -- I mean T know what's 25 requircments and the Act to enler uflto
Page 34 Page 3¢
1 mvolved i our commercial agreement or 1 negotiations and provide mterconncetion
2 what we're offering through our commercial 2 and unbundling pursuant 1o 251 of the Act
3 agreement. and 1t will be wvpically things 3 Q Arcthese commercial agreementsigos erned
4 that we were previously required to offer 4 by any FCC rulcs?
5 as a UNE pursuant to TELRIC pricing But 5 MR MEZA Objcct 1o the form
6 based on the presumption that we will not 6 You can answer I
7 be required unbundle those clements or 7 A I don't know specifically that lhev"re
8 prov ide thosc clements at TELRIC pricing S governed by the FCC rules other llnn --
9 -- T-E-L-R-1-C. sorns -- TELRIC pricing. 9 or my understanding 1s they've got 10 be
10 (he CLECs have entered mnto these 10 compliant with 201 202 of the Acl}as far
11 commercial agicements (0 continuc to 11 as bemg just and rcasonable and |
12 obtain thosc scrvices at a market-bascd 12 nondiscriminatory  But as far as a 251
13 ratc 13 obligation. no they're not required lto be
14 Q Docs it state i any of these ICAs that 14 -- or thev're not bound by the 251
15 undersigned CLEC understands that all 15 requircments
16  carriers will be subject to the FCC's 16 Q Arcthey publicly filed with any
7 final unbundling rules without unnecessary 17 commmission?
S delay 13 A Not to my knowledge
19 A Well as mitial matter thev're nol 19 Q Arcthey available lor viewing by any
20 mterconnection agreemcnts they're 20 other CLEC? f
21 commcrcial agreements  And whatever's in 21 A Wc have made 1t -- T belicve we did a
22 the commercial agreciment speaks lor 22 customer notification letter that
23 iself 1 mean 1t lays out whatever 23 indicated they could come view thcm at our
24 tcims and conditions the partics agice (o 24 offices 1 Atlanta
25 under that agreement 25 Q And towhom did that Ictter go?
!
9 (Pages 33 to 36)
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Page 37 Page 329
1 A | thmk it was posted on our websitc 1 disagree with Do vou sec that?
2 Q Do you know the date of that Ictter? 2 A Ycs
3 A No Idon'l 3 Q On what do vou basc this statcment?
4 Q Was Atanta the only choice of venuce for 4 A Tbelicve weve reached agreemcnll
5 viewing the agrcement? 5 regarding the definition of switching.
€& A To the best of my knowledge ['mt not surc 6 mass market switching
7 if there were any other sites or locations 7 Q Isthere any other portion of the
8 worked out or arranged 8 forthcoming order that vou behieve the
9 Q Why -- Did BellSouth post the agreement on 9 Joint Petitioners will not be able to
10 the website? 10 disagrec with?
11 A No It's BellSouth's posttion that thosc 11 A [ think as far as what ratcs we're
2 agreements are commercial agrecments and 12 obligated to charge for the elements that
13 arc not subject to posting or filing with 13 remain unbundled 1t's Iikelv that we
14 the Commission 14 wouldn't have a disagreement on that
15 Q Do vou know whether any CLEC has actually 15 Q UNE rates 1n other \\ords --
16 gonc (o Atlanta to view these agrecments? 16 A UNE ratcs
17 A No.Idon't know 17 Q --would not be --
18 Q Do vou know whether any comnussion has - 18 A Ruight
19 ordered BellSouth to publicly file these 19 Q Isthere any other thing yvou can think of
20 commercial agreements? 20 that would not be subject to disagreement?
21 A TI'mnot cerlamn  There's been some 21 A Imcan, [ would anticipate the final rulcs
22 activity i Georgia. but I'm not sure of 22 would be clea on what has to be
23 the latest outcome of that 23 unbundled. what remains 1o be unblundl«,d
24 Q 1s Georgia one of the states within vour 24 Q Do you think that there arc any portions
25 purview as director of policy 25  of the Interim Rules Order. E\hlbllI 4 --
Page 38 Page 40
1 implementation? 1 A Uh-huh |
2 A Yes [handle the nine states. yes 2 Q --that could be decmed ambiguous?
3 MS JOYCE Mr Mcra, thisis 3 A Ofthe Interim Rules Order? 1 mean |
4 something that hasn't come up before 4 think there's somc disagreements between
5 MR MEZA Okay 5 the parties as it pertains to the 1ssué:s
6 MS JOYCE 1| -- 6 that arc tced up 1n this arbitration. so |
7 MR MEZA Do vou want 1t on the 7 guess the answer to that would be.
8 record or off? 8 obviously by the dentification of slome
9 MS JOYCE On the record 9 of these supplemental issucs. there's some
10 MR MEZA Okay 10 disagrecment over what the Interim Rules
11 MS JOYCE Wc may need (o talk 11 requiic
2 about 1t later. but would 1t be possible 12 Tlus context of my icstimony 1s
13 for me to lodge a deposition request 1o 13 talking about once the final rulcs come
14 see the carrier notification Ictter or a 14 out there will be -- (here could
15 hink to 11? 15 possibly be some good-faith disagrecments
16 MR MEZA 1 need to thunk about 16 as to what the final rules require b'ul
7 that 17 you know. 1t's our intent that should that
18 MS JOYCE That's farr 3 be the case and that should be a linuted
19 MR MEZA TI'll let vou know 19 sct of issucs then vou know. we'll {s«.c
20 MS JOYCE That's far 20 1t approprate to go through dlipme
21 Q IHfyoucould. turn please to page 10 of 21 resolution (o resolve thosc limiied numbcr
22 vour November 12th testimony At lines 7 22 of 1ssucs that can't be agreed upon in
23 10 9. vou statc that there will be 23 good-faith negotations
24 portions of the final FCC unbundling rules 24 Q Inthc cvent that there's a good- fayth
25 that even the Jomt Pctiioners cannot 25 disputc about what the final unbundlmﬂ
10 to 40)
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Page 41 Page 43

vacatur of the Interim Rules Order the
mandamus 1s granied. a petition 10 vacate
the Interim Rules Order  If that came
mto plav --- agamn that's another Issuc
withan this proceedmg that we addressed
whether an intervening order would causc
us 1o not havc to providce or vacate l‘hc
cnisting requirements that arc in the
Interim Rules Order and we wouldjextend
that same transition period. 30-day
window

Q With respect specificallv to a UNE; ora
nctwork clement. assuming the p;lrl\lcs
agreed on what the final unbundling rules

meant with respect to that clement would

1 rules mean 1s 1t your position that staic
2 commission involyement mav be necessary 10
3 resohve the dispute?
4 A Yes and that matches the language we
5 proposc as [ar as dispulc resolution
6 could. vou know. procced during that --
7 down that path with that limuted sct of
S 1ssucs that could not be resolved
9 Q Do vou tlunk that such a commussion
10 proceceding would [rustrate the FCC's
11 mitent to get the final rules
12 implemented?
13 A Ithink it would 1f the -- 1t would --
14 the FCC's mntent to not delav implementing
15 the final rules would be frustrated if we

eSOl SvovaueswnrR

16 just did that for evervihing and did not 16 the 30-day -- 1s 1f possible the 30-day
17 go ahcad and mmplement thosce things that 17 period would also be appropriate? |
8 are clear and therc's not a disputc over 8 A Canyousay that, again? 1'm not susrc |
19 what the rules require. then that would 19 followed you ’
20 frustratc, i my opinion. therr position 20 Q With respect to a rule regarding a UNE or
21 in the Interim Rules Order to not delay 21 anctwork clement. if we assumc the
22 implecmenting the final rules 22 partics can agrec on what the final 1
23 Q What do you think should happen with 23 unbundling rules mean with respeet to thart
24 respect to the parts of the linal 24 UNE or nctwork clement 1s 1t possible
25 unbundling rules upon which the parties Z5 that a 30-day period oflmplmncnlalylon
Page 42 Page 44
1 agrec? 1 would also be approprtate?
2 A They should be mcorporated immediately 2 A Yes lmcan. | think that's been put
3 mto the agreement 3 forth as our position  You could have an
4 Q Should there be anv grace period of 4 inten cning order. you could have a
5 implementation n that event”? 5 vacatur. or you could have final rules [
6 A Well. as far as thosc clements that we're 6 mean
7 not required to unbundle. BellSouth's 7 Q What docs the word "vacatur" mcan to you?
g addressed that 1n another 1ssue mn this S A Tknow what it means How do | s{uy 1’
9 procceding Issuc 23 that talks about a 9 It mcans do away with or -- I don't know
10 transition 10 1ol -- no longer apply or tt's not 1 |
11 So 1l some of the clements that 11 cffect It's vacated That's pretty much
12 we're previously providing in vour 2 it
13 agreement or under the current provisions 13 Q How did vou derive that understanding of
14 of vour old agrecement go away and we're no 14 what the word means? ’
15 longer obligated to provide them as an 15 A Just from reading the -- the DC circuit
16 unbundled network clement. then a le court's deciston where 1t savs 11\ :-IC:T—llCd
17 transition process that we proposed vou 17 what the TRO said that we had (o do. so 1t
g know. 30 days to idenufy those circuits 8 means we're no longer required 1o do what
19 and process the orders -- or 1ssuc the 19 the TRO said to do 1n some crrcumstances
20 orders to transition them to a comparable 20 -- somc aspects of the TRO that were
21 service would be appropriate 21 vacated
22 Q Arc there any other contexts mn which that 22 Q Arc you referring specifically to {he USTA

! 0
H decision 1 vour 1csponse just now?”?

A Ycah I'mecan that's an example c“)l‘ how
the term yacated or vacatur would l?c uscd

23 kind of 30-day period would be
24 appropriatc?
25 A It would be appropriate 1f there's a

NN DD I
O W T
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Page 45 Page 47
1 as 1t relates 1o the TRO and what the USTA 1 Q Whatis an unambiguous provision m your
2 I vacated as a result of what the FCC 2 mind? |
3 decided 1in the TRO 3 A ltmcans that it's clear Tmcan. | l}unk
4 Q And what docs the word "remand” mean to 4 1's clearly understood by people that arc
5 vou” 5 reading the order o know what the
& A Remand to mc mecans scnd back and do 1t 6 requirement 1s of the order  It's --
7 again or do over or you didn't do 1t right 7 Unambiguous 1s basicallv 1t's clcar fit's
8 the first tume. so (rv again or rcconsider 8 not confusing and there's not a dispute
8 other aspects and reassess what you 9 over what 1t means
10 decide 10 Q Can recasonablc persons differ on what a
11 Q And when that happens. a do over. as vou 11 provision means?
12 sav. what 1s the legal status of the 12 A That's possible. bul. agam. our position
13 em -- 13 on this has been. vou know there will be
14 MR MEZA Object to form 14 limited 1ssues that the partics through
15 Q --1that has been subject to remand? 15  good farth might have good-fmth |
16 A I'm not surc I can spcak to the legal 16  disagreement over what it means For
17 status since I'm not an attorney  but as 17 those that there 1s an agrecment. those
18 far as if the TRO vacated or remanded 8 arc the ones that should be automatically
19 somcthing -- 1f thev remanded something to 19 incorporated nto the agreement on
20 the FCC and didn't vacate 1t. like 20 issuance of the final rules
21  entrance facihiics. then the FCC. n 21 Q Do souknow what's gomg to be 1 the
22 whatever thetr final rules arc. they would 22 final unbundling rules?
23 take guidance from what the USTA [1 23 A No. I do not
24 deciston said that 1n regards to what was 24 Q You mentioned before that when this
25 remanded to it to consider additional 25 arbitration was filed 1n February. lh:ere
Page 46 Page 48
1 criteria or facts or considerations in 1 was a hundred-and-something 1ssucs --
2 their redoing of whatever they were 2 A Seven
3 remandced to do 3 Q --mvolved It was a hundred and|scven
4 Q Invour understanding 1s there a 4 A Uh-huh
5 difference between a vacatur and a remand”? 5 Q Werc vou surprised that there arc that
6 A Ycs © many?
7 Q What s the difference? 7 MR MEZA Object to the form
8 A Vacatur mcans it doesn't exist anvimore 8 A Not particularly
9 The requirciment that was previousiy 9 Q Why not? I'm cntitled o vour best
10 ordered that has now been vacated doesn't 10 knowledge so --
11 enist The remand means something could 11 MR MEZA Do you want to know the
12 be remanded and vacated. vacated and 2 rcal answer?
13 remanded. I guess  Things that arc 13 MS JOYCE I want to know her
14 remanded and not vacated they would still 14 optnion
15 be in effect but they would be sent back 5 MR MEZA Okay
16 1o -- for further consideration 16 A I mean vouc got five CLECs mvolved in
17 Q Il could relervou pleasc 1o Exlubit 17 arbitration -- or four three two
18 3. which 1s vour November 19th testimony 18 whatever you know  There's a lot of. vou
19 It's the skinnmier one page 4+ You refer 19 know 1ssucs that -- I guess that lhe‘_v
20 in hine 14 10 unambiguous provisions And 20 couldn't agrec on I mecan -- [ don't
21 this 1s with regard o the forthcoming 21 know 1 mcan. it's a long prolmclc}d
22 final FCC unbundling rules 22 casc Therc's a lot of actin ity
23 A Uh-huh 23 surroundimg this whole arbitration and
24 Q Doyou scc that? 24 ncgotiations 1 mean. again. I w z-lSlfl'l
25 A Uh-huh 25 mvohed n the day-to-day negotiations
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Page 49 Page 51
1 but | mean 1t's a large agreement. a lot 1 set forth mass market switching
2 of attachments 2 cnterprisc loops. and dedicated transport
3 Q Doyoubclicyve that federal unbundling law 3 as those terms were defined i the TRO
4 was unambiguous at the time the 4 that were put forth before USTA 11 for
5 arbitration was filed? 5 them to -- for wluch thev vacated
6 A [don't know that I can sav 1t was or € And the Interim Rules Order
7 wasn't  You know a lot of these 1ssucs 7 identified thosc rates and terms and
8 that arc in this arbitration arcen't really S conditions assoctated with those
9 fmited to just the unbundling ] TRO-dcfined vacated clements as frozen as
10 requircments There's a ot of ancillary 10 of the Junc 15th -- whatever 1s in the
11 1ssucs that have nothing to do with our 11 Junc 15th agrecment
12 obligation to unbundle something. that are 12 Q Canyou show mc where n the Interim Rules
13 not rcally related to what the federal 13 Order the word frozen appears?
14 unbundhng requirements were spectfically 14 A [I'll have to ook through it May or mav
15 Q Andnyour understanding. having 15 not be i here  Mavbe 1t's our
16 participated 1n negotiations 1n this case. le mterpretation of the term required. jto
17 arc -- the scctions that arc unrclated (o 17 continuc (o -- continuc providing, --
18 unbundling rules are thev governcd by any 18 require ILECs (o continuc providing in
19 other body of law?” 19 paragraph onc
20 A 1 mean. | believe a lot of the general 20 Q TInyour testimony on this issue --
21 terms and conditions 1ssues are just 21 A Uh-huh
22 general contract-ty pe discussions. you 22 Q --onpage 11 of yvour November 12th
2 know. liability and that aspect that 23 testimony. at linc 13 --1t's page 11
24 aren't directlv associated o our 24 A Okay
25 unbundling requirements  Some of the. yvou 25 MR MEZA What exlubit”? |
Page 50 Page 52
1 know:, other scctions aboult deposits and 1 MS JOYCE November 12th which
2 stuff arc kind of by products of how you 2 would be 3
3 contain an mierconnection agrecment or an 3 THE WITNESS 2
4 agreement to provide services to another 4 MS JOYCE 2
5 party. but thev're not specifically -- 5 MR MEZA 2
6 they're not bundhing obligations 6 MS JOYCE Sorry
7 (INTERRUPTION ) 7 A Page 1l ok
B MS JOYCE That was Mr Mcra's € Q Atline 13 you say. at paragraph 29 of the
9 phone not mine 9 Interim Rules Order
10 MR MEZA TI'm sony 10 A Uh-huh
11 Q The provisions to which vou refer arce 11 Q Socan vou rcfer me (o where in paragraph
12 thosc goyerned by any body of casc lan 12 29 1t lists rates. terms. and conditions
13 other than unbundhing law? 13 that arc froscn?
14 A [don't know. | mean, other than -- | 14 A Well I'm not. in essence quotingithe
15 don't know I'm not a lawyer don't know 15 word frozen 1n my cite to paragraph 29
16 Q Moving on to Issuc S-2 16 It's 1 the gist of the fact that we would
17 A Ub-hub 17 have to continue to provide 1o rcqu(‘.‘slmg
S Q Can vou tell me what a frosen rate term 18 carriers what we provided them in therr
19 and condition 187 19 June 15th agreement relative to the
20 A The Interim Rules Order put forth the 20 vacated element
21 terms -- the requircments of how 21 Q Sowhenyou say "frozen”. you mean
22 BellSouth 1s to provide certain clements 22 something that 1s in an interconnection
23 that were vacated -- certain TRO 23 agreement that was effcctive on Junc 15th
2 icquircments that were vacated by the USTA 24 1s that correct”?
25 I And 1n the Interim Rules Order 1t 25 A Asit pertams 1o the clements that|the
13 (Pages 49 to 52)
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Page 53 Page 55
1 USTA il vacated 1 A Correct. as they were vacated by USTA 11.
2 Q Whichclements did USTA II vacate? 2 which they were defined by the TRO
3 A Mass market swilching. cnterprisc loops. 3 Q And when vou refer 10 mass mnrl\‘cl
4 and dedicated transport as defined by the 4 switching enterprise market loops| and
5 TRO 5 high-capacity dedicated transport -~
& Q It may secm like I'm prodding, but the 6 A Uh-huh
7 word froscn 1s prevalent in your 7 Q --youcused the phrasc. as they're
8 tcstimony -- 8 dcfined by the TRO?
9 A Uh-huh 9 A Uh-huh
10 Q --and] fecl that if we don't have this 10 Q What do you mecan by that?
11 foundation. I'm going to be lost. so -- 11 A Well the TRO sct forth specific
12 A [Ithink it s -- i the content of Issuc 2 definitions of enterprisc loops at
13 112 1t's i -- the 1ssuc statcment 13 paragraph 249 which 1s cited on my
14 contains the word frozen. so 1 think 11 14 testimony. and thc TRO specn[‘call“v
15 was agreed upon by the parties that frozen 15  c¢xcluded OCN levet loops from being
16 was an acceptable term 1o indicate thosc le required to be unbundled
17 items that were 1 effect in agrecments i 17 If the defimition 1 the agreenent
8 June 15th | mean -- 18 contained OC -- an obligation to provide
19 Q Okav 19  OCN level loops. that's not TRO
20 A Okav 2 comphiant And USTA 11 only vacated the
21 Q TIdon't mean to say thesc are 21 TRO's defintion relative to these
22 unacceptable 2 clements
23 A Oka 2 So the Interim Rules Order onlv
24 Q TM'sjustif I don't know what vou 24 applies to the vacated clements as l‘hc_\
25 mean -- 2 were defined by the TRO. which |n1‘ this
Page 54 Page 56
1 A Oka 1 example or casc with enterprise loops OCN
2 Q --thswill be a disaster 2 level loops are not required (o be
3 A Surc 3 unbundled. cven if they're 1n your current
4 Q Soon page 21 of vour November 12th 4 agreement as of Junc 15th based on the
5 testimony -- and this 1s wath regard to 5 [nterim Rules Order and what was pacated
& Issuc S-3 © Q And vou've testified that the vacated
7 A Uh-huh 7. clements were mass market switching,
S Q 1just want to make sure that [ have -- S cnterprisc market loops. and dcdlcfllcd
9 A Surc 9 transport all as defined 1n the TRO Do
10 Q --1understand exactly what thus mcans 10 [ have that correct?
11 Lines 710 18 11 A Yeah theelements that were put before
12 A Uh-huh 12 USTA 11 were the TRO-defined elcments for
13 Q Do vou sce that paragraph? 13 mass market swilching. cnterprisc| and
14 A Right 14 dedicated transport  So when they
15 Q Itsavs mass market swilching cnterprisc 15 vacated. they vacated that defimition that
16 market loops. and high-capacitv dedicated 16 was put beforc 1t So things that were
17 transport 7 removed from that definition like entrance
8 A Uh-huh S facthties the TRO said those are not
15 Q Andthen downon 121013 -- lincs 12 to 19 part of dedicated transport  So wh%:n USTA
20 3. 1t savs. referred to as the frozen 2 IT with the DC circutt looked at dCdlCdlLd
21 rates. terms and conditions Do vou sce 2 transport. it didn't go back and g gl\c you
2 that”? 22 entrance facilitics  Entrance factlitics
23 A Yecs 23 were already out of the definttion (hat
24 Q So there arc three fiozen rates. terms. 24 considered to vacate  And then the
25 and conditions” 25 Intcrim Rules Order just put back for this
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Page 57 Page 59
1 mternm and transition period those 1 would prevail and we'd go (hrough that
2 vacated elements for this 12-phasc 2 motion to get the agreement modlflled
3 transitton 3 Q Arctherc any circumstances under which
4 Q Soifanclement s vacated but t's in 4 BellSouth would provide a non-frozen rate.
5 somcbodv's itcrconncction agreement as of 5 term. or condition (o a CLEC?
6 Junc 15th of this vear. that's a frozen & A Wecll let meback up A non-frozen
7 ratc. term. or condition? 7 vacated | mean. there's a whole 19t -
S A It pertams to mass market switching S8 Q Wcarcsoclosc 1thought --1 the ught
S dedicated transport. and enterprisc loops 9 that if therc's an clement that was
10 Q Ifthere s an element that was vacated 10 vacated -- vacated and USTA I --
11 that 1s 1n an agreement that was effective 11 A Uh-huh
12 on Junc 15th. 2004, and 1s not mass market 12 Q --1t's i somebody's mntcrconnection
13 switching. enterprisc market loops. and 13 agreement that 1s cffective as of Junc
14 dedicated transport under vour 14 [5th. 2004 --
15 understanding that 1s not a frozen rate 15 A Uh-huh
16 term. or condition? 16 Q --butit's not mass market switching
17 A Corrcct 17 cnterprisc loops. or dedicated
18 Q What happens to 11? 18 transport --
19 A Wewould mitiate change of law (o remove 15 A Ubh-huh
20 1t from the interconnection agrecment 20 Q --then it was non-frozcn
21 [t's not 1mpacted by a requircment n the 21 A Rught
22 Interim Rules Order to leave 1t as 1t 22 Q Soa vacated clement can be a non-frozen
23 enxisted  If the DC circust or USTA 11 23 rate. term. or condition”
24 vacated what the FCC said we had to 24 A Yes [ mean vacated s no longer
25 requirc and 1t wasn't onc of these three 25 available. we don't have an obllgalllon 1o
Page 58 Page 60
1 calcgories. then it's no longer required 1 keep 1t in place during (he transition of
2 and we would take steps to get the 2 the interim period
3 agreement to bc comphiant with the rules 3 Q Arethere amy circumstances under which
4 and the law 4 BellSouth would make 1t L]\illl;-lb]C'lln_\’\\'ﬂ_\ ?
5 Q How could an agrecment be comphant 1n 5 A Certainly. through a commercial 'llgrecmcnl
6 that cvent? 6 through a tanlf. through resalc
7 A I'm not surc | understand 7 Q Would the rate be lower than cqual to or
€ Q How could -- If somcone had a non-frozen 8 lugher than a TELRIC ratc?
9 rate. tcrm. or condition -- 9 MR MEZA Objcct 1o the form
10 A Uh-huh 10 A Since -- Higher
11 Q --wlhich we now have an understanding of 11 Q Sotoclosc this loop what we just
2 what that 1s. but as of yct 1t's stll 2 discusscd as a frozen rate. tcrm, or|
13 suting 1 an ntcrconnection agreement. 13 condition 1s that what you mean on page
14 what steps would be taken to get that 14 11 of sour November 12th testimony at
15 agreement comphant”? 15 lines 10 10 137 ‘
16 A We would have subnutted a change of law 16 A Yes mthat this issue 1s talking about
17 notification to the CLEC saving this -- 17 il therc's a superseding intervening
8 we're no longer obligated to provide this 18 order that impacts some of those (rpzen
19 clement because of the vacatur and 1t 19 rates. terms. and conditions that wlcre
20 hadn't been frozen by the Interim Rules 20 made that way by the Interim Rulc:s Order
21 Order. thereforc we nced to take steps to 21 Q Bul frozen here means the same thing --
22 remove 1t from your agreement and whalcver 22 A Ycs
23 the provistons arc 1 the mlerconnection 23 Q --asitdocsn S-27
24 agicement whatever the window s for 24 A Ycs
25 partics (o negotiate that change of law 25 Q [ just wanted to make sure that | Knew
15 (Paggs 57 to 60)
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Page 61 Page 63
1 chactly what vou meant 1 identificd FCC intervening orders
2 If you could plcase turn to page 2 Q What's the "it" m that sentence? 1"
3 13 of vour Novcmber 12 testimony At 3 only --
4 lines 8 to 10 vou state that. it 18 my 4 A The Intenim Rules Order
5 understanding that statc commissions arc 5 Q Only recognizes imtervenng orders of what
6 prolubited from 1ssuing orders containing € tvpe of bodv”?
7 provisions that conflict with the Intcrim 7 A The FCC
g Rules Order Do you scc that? S Q Astde from the more technically complen
9 A Ycs 9 you know. matters and 1ssucs
10 Q And on what do you basc that 10 implementation that you sort of alluded to
11 understanding? 11 1n your responsc. csscntially at 1ts
12 A Specifically. I think the TRO -- and | 12 essence 1 the FCC said do tlus to|be
13 cie to 1t later m my testumony -- 13 stmple. BellSouth crossed the street and
14 rclative to paragraphs 194 1935 14 the stalc commission satd BellSouth. do
15 specifically speak that statc commussions 15 not cross that strect. 1s that a
1o cannot do something that's -- 1ssuc an 16 conflict?
17 1ssuc i provision. or «n order that's in 7 MR MEZA Object to the form
g conflict with federal requircments 18 A Agam. I'm not an attorney 1 mean, |
19 Q Isthat the only document on which vou 19 would think we'd have to weigh. )01'1 know
20 base this conclusion? 2 --again BellSouth complies with lllls
21 A I thnk there's some reference (o 1t 1n 2 requircments and orders of the FCC and the
22 the Interim Rules Order as well 22 state commusston I think the FCC has
23 Becausc 1t tdentifies 1n context 2 been clear. from what 1've read. in the
24 of paragraph 29 under what conditions an 24 TRO and the Interim Rules Order that
25 mtenyening state order could impact a 25 states should not 1ssuce rulings that
Page 62 Page 64
1 frozen clement. and that 1s only n the 1 conflict with federal regnme
2 casc where the rates increasc 2 Q Well, what to vou would conflict with the
3 Q What would 1t mean for a statc order to 3 {cderal regime?
4 conflict with the Interim Rules Order? 4 A Anything that 1s contrary {0 1( or causes
5 A Ifit requires us to do something that 1s 5 us to not be able to comply with what the
6 contrary or agamst what the Interim Rules 6 FCC ordered
7 Order or an FCC order or federal 7 Q Soan order conflicts with something. if
8 requircment requires us 1o do 8 an order 1s contrary (o somcthing --
9 Q Ifthe FCC said do X and a stale order 9 MR MEZA Object to the form
10 said don't do X 1s that a conflict? 10 Q --isthata truc statement?
11 A Agam. I'mnot an attorney | mean. we'd 11 A Agamn. I'm spcaking to the words n the
1z havc to look at the content of which the 2 TRO that I cited at 194 19515 ven
13 statc conumission said to do -- not 10 do 13 clear 1f they you know -- a decision
14 X.if vou will. and what the rannfications 14 I'll say ot here  It's veny clearly to me
15 were for that 15 laid out 1 the TRO relative to states|are
1¢ You know my position 1s that the le not to 1ssuc orders that are in conflic
17 Interim Rules Order 1s -- and BellSouth's 7 with the FCC's order
S position 1s the Interim Rules Order 1s & Q Okay Ifthe FCC said all ILECs.
19 very clear as (o what tvpe of mtervening 19 incumbent local exchange carriers. must do
20 orders would timpact what they decided be 20 somcthing pursuant 1o scction 251 off the
21 done 1n the Interim Rules Order 1t would 21 Act and a statec commission issued an
2 be the federal order negotiations -- or 22 order that said the ILEC or ILECs mftlus
23 partics could negotiate something 23 statc has to do somcthing. sometlhung
24 differently o1 1t would be a statc order Z different from what the FCC said a
25 that raised rates It only specifically 25 dilferent subject matter. 1o be more
l¢ (Pages 61 to 64)
NICOLE FLEMING & ASSOCIATES
(919) 567-1123

5af56207-19dc-475d-9363-c7dd7de9610



Joint Petitioners v. Kathy Blake, Volume I 12-7-2004
BellSouth
Page 65 Page 67
1 concrete. the FCC was talking about 1 mterconnection obhigations for the |locnl
2 suwilching and the state was talking about 2 C\dumgeannem.B.mcon&ﬂcm}uﬂl
3 transport arc thosc 1n conflict? 3 the requirciments of this section. and C.
4 MR MEZA Objcct to the form 4 does not substantially prevent l
5 A Tmean itcould be Ifwhat the state 1s 5 mplementation of the requircients of thus
6 asking us to do or ordering us to do 1s 1n © section and the purposcs of this part
7 conflict with what the federal taw 7 Q" With that understanding or with that text
S requires pursuant to 251 then that would S can vou explain to me your positron that
S be 1n essence. a conflict Tt has to be 9 251 does not rcference state law?
10 whatever the law s the federal [aw 10 A [ was referencing the unbundling
11 pursuant to our obligations of 231, which 11 requircments of section 231 n that
12 1s mandated by the federal law  [If the 12 context as to -- and this 1s under the
13 state 1ssues something that frustrates 13 scction of mmplementation  There's|other
14 that or gocs against that then that would 14 scctions relatrve to unbundhing and
15 be 1n conflict 15 resale
16 Q Isit possible for a state commission to 16 Q Soit's your position that the text vou
17 1ssuc an order regarding local competition 17 Just wrote (sic) docs not apply to the
18 that docs not conflict with federal law? 18 unbundling requirements of scction| 2517
195 A Idon'tknow 1don't know that | can 19 MR MEZA Object 1o the form
20 answer that 20 A I'mcan, the way I'm rcading it. 1t's|under
21 Q Ifyou could please look at Exlubit 3, 21 the implementation of this whole
22 which 1s your November 191h (estunony 22 mtcreonneciion -- BellSouth's
23 Page 7 You state at hines 9 1o 10 -- 23 micrconnection obligations
24 A Uh-huh 24 Q Docs this section also ecncompass
25 Q --the unbundling requirement of section 25 unbundimg obligations”
Page 66 Page &8
1 251 arc federally mandated and do not 1 A I'mcan, it says it's consistent with
2 reference state law 2 requirements of (lus section  Agan!
3 A Uh-huh 3 not -- 1t's kind of hard to read this
4 Q Do you sce that? 4 back and forth
5 A Yes 5 I mean, the 1ssue 1s [ think.
) (DEPOSITION EXHIBIT NO 6 WAS MARKED ) © very pertinent 1n subpart C of that. that
7 Q I'm handing vou a document that's been 7 1t doesn't prevent tmplementation of the
S marked Exhibit 6 3 rcquircments  And f the statc comﬁt:s out
9 A Uh-huh 9 with a rule that 1s agaunst what the FCC
10 Q Do sou know what this docuiment 1s? 10 had sind we would hane difficulty l
11 A Yecah It appears to be section 231 of the 11 implementing the requircments of the
12 Telecom Act. 1996 12 scction }
13 Q And I put a hittle green tape flag on 13 Q Rught Right Well vou'c testified to
14 onc of the pages for vou 14 that, but mv question was simply  decs the
15 A Uh-huh 15 scction that vou just rcad not have to do
16 Q Could vou read the tet that appears on 16 with unbundling obhgations under section
17 that page begimns with preservation of 7 251. m vour opinion?
lg statc access regulations? 18 A ['mcan 251 scts forth our unbundling
19 A In prescnbing and enforcing regulations 19 obligations I would agrec with this
20 to implement the requirecments of this 20 Q Docs this scction speak to those
21 sccuion. the Comunission shall not preclude 21 obligations?
22 the enforcement of any regulation. order. 22 MR MEZA Objcct to the form
23 or policy of a state comunssion that one. 23 A Ycah, 231 C3 addresses unbundled access
24 cstablishes access and ntciconnection -- Z24 and
25 A. excuse me -- A, cstablishes access and 25 MS JOYCE Could vou rcad the
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Page €9 Page 71
1 question back” 1 of saying that unbundling requirements of
2 (THE COURT REPORTER READ BACK THE 2 251 are federally mandated. docs not
3 REQUESTED PORTION OF THE RECORD ) 3 reference stale law -- T mean. 1 donit sce
4 Q Allnght So let me just ask the 4 the word state law there T mean
5 question agamn The page that 've marked 5 Q Do vou not know whether this section
6 for vou of this -- € apphes to unbundling obligations?
7 A Uh-huh 7 MR MEZA Objcct to form
S Q --Exhibit 6 (he section that's labeled 8 A Not from a legal aspcet no
8 preservation of state access regulations. 9 Q Froma policy aspect? |
10 does that section apply to unbundling 10 A [mcan [ read it the way 1t says i the
11 obhgations? 11 implementation of 251 (he way 11's/sct
12 A The unbundling obligations as | see 1t sct 12 forth here and what 1t's preserving as far
13 forth here are i subpart C -- C3 Tlhis 13 as slate access regulation. and thenlthe
14 1s D3 Whether thosc arc all part of the 14 unbundling requirements arc federally
15 -- dircct question 1s asking -- are they 15 mandated and a policy posttion 1s the
16 all part of section 251. 1s that what 16 states cannot do anvthing that 1s in
17 vou're asking? 17 conflict with what the federal
18 Q No Mv question s docs this scction. 18 requircments are. notwithstanding what 1t
19 preservation ol statc access regulations. 19 savs here with respect to preservation of
20 apply to unbundling obligations? 20 therr state access regulation
21 A Itdocs i the content if the first 21 Agam. 1f something 1s -- it has
22 scntence where 1t states 1n prescribing 22 to be consistent with the requircments of
23 and cnforcing regulations to implement the 23 this section  So 1n that aspect 1 guess
24 requircments of this scction (he 24 1t docs pertain to unbundling. but 1tls
25 requircinents of this section arc the 25 sull imuted to be compliant with the
Page 70 Page 72
1 cntire 251, then, ves. it's related  Bul. 1 rcquircments of tlus scction
2 however. 1t shouldn't conflict with any 2 Q Ms Blake, I believe that youh e stated
3 other requirements sct forth 1n this 3 that vou understand that the lcsllmol‘n_\ you
4 scction [ mean. a state -- state law 4 gne here today binds BellSouth Do you
5 shouldn't be able to conflict with this 5 remember that?
6 federal mandate of 251 and that's the & A Ycs
7 conient of what I was saving on my page 7 7 Q And that you have been designated as the
8 Q Right Doyou have a final answer as (o 3 person most knowledgeable at BellSouth on
S whether this section applics 10 unbundling 9 the 1ssucs for which you've provided
10 obligations or not? 10 testimony?
11 A Imean i savs what 1 savs 11 A Yes
12°Q But I'm entitled to know what you think 1t 2 Q Sodo you understand that for practical
13 Savs 13 purposcs. vou sil here as BellSouth
14 A Tmecan I think it savs what it says 1 14 todanv”
15 mean 1t preserves the state access -- 15 A Yes |said that
16 the preservation of state access 1& Q Sois it vour testimony that BellSouth
17 regulation so 1 don't think the -- my 17 docs not know whether this scction of the
8 understanding of the intent the FCC n 3 statute 1 front of vou applies to
19 us--ormithe Act and n the 19 unbundling or not”
20 unplementation of the Act put forth the 20 A Yes this 251 1s thc unbundling obligation
2 rules and requirements of what 1s 21 sct forth n the Act  The qucstion whs
2 required I mean. that's a federal -- and 22 pertatming to state law and the comment of
23 the TRO and (he subsequent orders (hat 23 wlicther states are precluded from doing,
24 said the state can't do anvthing that's 24 anyvthing that 1s contrary to federal
25 conflict of that  And | guess the basis 25 unbundling requircments
18 (Pages 69 to 72)
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Page 73 Page 75
1 Q Right But my question is. this scction. 1 v¢s or no answer lo the question --
2 the one that vou read o -- 2 (DISCUSSION OFF THE RECORD )
3 A Uh-huh 3 Q Arcouablc 10 give me a ves or no answer
4 Q --therecord here at page 318. 4 10 the question whether the subpart|that
5 preservation of state access regulations 5 you read. preservation of state access
€ docs BellSouth know whether that section 6 regulations applics to unbundhng? Can
7 of this statute applv to unbundling? 7 you answer that question m a ves or no
8 MR MEZA Objcct to the form 8 form”
9 A TI'mcan I thunk BellSouth's position 1s 9 A 1would say. ves. 1t does
10 thus section apphes -- this subsection 10 Q Atpagel3--
11 15 applicd 1n the context of the overall 11 MR MEZA Wlich version?
12 section It's all part of the same 12 Q --of your November 121h testimony.
13 scction 13 Exhibit 2
14 Q Docs it apply to unbundhing or not? 14 A Page what? I'm sorry?
15 A Itapplies to the implementation of (he 15 Q Page 13
loe Act 16 A 13
17 Q Docs it apply to unbundling? I'm entitled 17 Q The position vou take at lincs 8 1o [10 --
18 to a ves or no answer  's i vour 18 A Uh-huh
19 testimony 19 Q --did vou do anv legal rescarch to farrive
20 A I mean. I think the requircments of 231 20 at that conclusion?
21 speak for atscll’ [ mean. the unbundling 21 A Itunk [ answered before. I'm not surc
22 obhigations set forth 1n scction 231 22 what you mcan by legal rescarch  1im not
23 this implementation 1s a subset -- 1s a 23 familiar with what ts imvolved n ]CL{H
24 part of section 251, as arc the unbundhing 24 rescarch I read the Interim Rules
25  obligauons 25 Order If that's considered legal
Page 74 Page 76
1 Q Do you not know the answer to my qucstion? 1 rescarch then --
2 A I'm not sure I understand the question 2 Q Did you rcad any court cases?
3 MR MEZA Objcction to the form 3 A Iread the USTA IL. parts of 1t, not
4 It's been asked and answered several times 4 probably all of it. but --
5 now 5 Q Did vou read any other court cases?
6 MS JOYCE She hasn't answered & A The TRO. not court but FCC
7 the question. actually 7 Q Do you know whether Ms McClurkimn did any
8 Q And I'm not trving 1o be difficult. but 1 3 legal research on tlus position?
9 Just nced to know whether or not BellSouth S A Shecould have. ves
10 knows whether preservation of statc access 10 Q Could Mr Harper have done so?
11 rcgulations subpart 3. applics to ILEC 11 A Certamnly
12 unbundling obligations It's not about 2 Q Dud they communicate 1o vou that they had
13 conflicts. not about implementation of 13 donc so?
14 this or that - Does (h1s subsection apply 14 A Well again. it's n the context of
15 to unbundling? 15 whatever legal rescarch1s 1 mean.
le MR MEZA 1'd lodge (he same 16 revicwang orders and reading orders and
7 objection 17 rcading decisions would have been l[l]\-‘Ol\ cd
8 A Tmecan 1t1sascction of 251. and 251 8 m vou know assisting and developing my
15 addresses multiple aspects of the Act and 19 testimony
20 our obligations of the Act. so 1t 1s a 20 Q Were (hey mnstructed 1o do so?
21 part of the 251 requirement 21 A Todo lcgal rescarch?
22 Q The dav is drawing long. and so I'm going 22 Q Yes
23 10 ask vou this 23 A No
24 A I'msorn 24 Q A few tnes down in this same
25 Q Canyou -- Sitting here. can you give me a 25  paragraph --
19 (Pages 73 to 76)
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Page 77 Page 79
L A Uh-huh 1 Q Do you recall any other FCC orders
2 Q --onpagels-- 2 that --
3 A Uh-huh 3 A UNE remand order that came m '99 and the
4 Q --begmning at ling 12. vou have a 4 supplemental orders and supplcmc:nlal order
5 quotation that starts and it sivs (he 5 clarificattons and those tvpe lhmg,sI
6 frozen rates. terms. and conditions shall & Q Were FCC orders the only tvpes of
7 remain i place. and 1t goes on Do vou 7 documents on which vou were -- Slllp])Ol'lCd
g scc that? 3 tlus statement on page 137
9 A Yecs 9 A lthink that's the -- no [ mean. that's
10 Q Where did the words 1n brackets come 10 the foundation for complying with the Act
11 from” 11 15 the rules that implemented the Act
12 A Mc 12 Q Sovour answer 1s no other documents
13 Q So those words don’t appear in the 13 besides FCC?
14 order -- 14 A There may have been | mean [ can't tell
15 A That's why they're bracketed. they're not 15 you evervthing I've looked at since|'97 or
16 part of the quotation cite 1o the order 16 before
17 Q Lines 20 to 21 on tlus same page 17 Q Were they court decisions other than USTA
18  Ms Blake -- 18 Y
19 A Uh-huh 19 A There could have been veah. supreme court
20 Q --you statc that BellSouth's position 1s 20 on the combination rules and TELRIC
21 consistent with the Telecommunications Act 21 decisions | mean. the supreme court
22 of 1996. 1n parens the Act -- 22 decisions n the past. but. you know.
23 A Uh-huh 23 again
24 Q --closc parens On what do you basc this 24 Q On page 15 of your November 121h
25 conclusion” 25 testimony --
Page 78 Page 80
1 A Weare where we arc today based on all the 1 A I'msorn page?
2 cight years of -- since the Act came out 2 Q 15
3 of the different orders, and BellSouth 3 A 15 of the 12th. okay
4 complics with the Act and the rules that 4 Q Begmmng at linc 8 where 1t says. ilhc
5 implemented the Act, and any of the 5 FCC's reasoning Do vou have that
6 subscquent rules that have been 1ssucd o paragraph?
7 gets us to where we are so the underlying 7 A Yecs
3 document or requirement as sct forth n 8 Q Docs this sentence that appears at|lines 8
9 the Act and as the mterpretation of the 9 o 11 summarizc vour understanding of the
10 Act and the rulcs surrounding how the Aci 10 Jomt Petittoners' testimony 1 this casc?
11 1s interpreted 1s what we're complving 11 A Letmeback up herc Yeah | mcan
2 with  Sorn 12 that -- that's onc aspect of their
13 Q Soarc vou basing that conclusion n part 13 position  Agam. this order 1s dcaling
14 on the 1996 Ac(? 14 with mtervenmg orders. and 1 behicle the
15 A On the Act and on the subscquent rules 15 Jownt Petitioners are attempting (o
16 that the FCC 1ssucs. the various court 1l¢ mcorporate state orders which was| not
17 decisions that have been issued. and 17 the intent from my reading of the Interim
S Q Any other documents? 18 Rules Order It was himited to FCC
19 A Tguess all the various first reports. 13 mtervening orders
20 sccond report third report from the FCC's 20 Q And the testimony on page 15. this was
21 mitial local competttion order. and all 21 abou Issuc S-2 would you agree?
22 the subscquent rulings that have conie out 22 A Ycs which is imtervening orders that the
23 with that that unplemented the Act 23 FCC adopted. uli-liuh
24 Q Have vou rcad the local competition rules? 24 (DEPOSITION EXHIBIT NO 7 WAS MARKED )
25 A No | mean. parts of 1t but not all 25 Q I'm handing vou a document mdrl\:ed Exhubut

20 (Pagés 77 to 80)
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Page 81 Page 83
1 7 1 dictated by the position of the issucs
2 A Oka 2 matrin T think that the 1ssue subpart B
3 Q Do you rccogmyze this documem? 3 wasn't something we felt was appropriate
4 And let the record 1eflect it's an 4 10 cven be addressed 1n this
5 excerpt of the whole document 5 Q May I direct vour attention to the last
6 A Okay o page of this exhibut. please At the
7 Q It's not the wholc document 7 bottom 1t saxs 149
8 A Yes Itappears to be the refiled 3 A Uh-huh
S testimony of the Joint Petitioners 1n 9 Q LinesYio il And this s the end of
10 North Carolina 10 Joint Petitioners' testumony on Issue S-2
11 MR MEZA Excusc me What 11 A Okav T'msorry
12 cxhibit is this? 12 Q Do vou sce where 1t states this
13 MS JOYCE No 7 13 Commnusston has the powcer to create 1ts own
14 Q And do vou sec that the pages vou have are 14 unbundling rules --
15 the utle page -- 15 A Uh-huh
16 A Uh-huh 16 Q --and requircments so long as such rules
17 Q --and then vou have Jomt Petitioners' 17 do not conflict with federal unbundling
18 testtmony on Issuc S-2 Do vou sce that? 18 requircments?
19 A Yecs 19 A Yes Iscethat
20 Q Canyou tcll me where n this excerpt of 20 Q Having scen that. do vou still lhml|< that
21 testimony the Joint Petitioners have laken 21 Jomt Peutioners take a position that the
22 the posttion that the NCUC should. as vou 22 NCUC should require BellSouth to idhere (o
23 state m vour testtmony, require BellSouth 23 statc-tmposed unbundling requircments,
24 10 adhere to statc-imposed unbundling 24 regardless of whether such rcqunrcn‘mnls
25 requircments regardless of whether such 25 violate or arc inconsistent with l‘cdc:ml
Page 82 Page 84
1 requircments violatc or arc inconsistent 1 taw. as stated 1n your testimony?
2 with federal law? 2 A Tmean. I think part of it tics back
3 (PAUSE ) 3 to -- 1 mean. the first 1ssuc -- and [
4 A [thmk on page 144 1n rcgards o Issuc 4 don't have the S1 testimony here. but. 1
5 S-2(B). which deals with intervening state 5 mean. 1t was all kind of the same vein
6 orders 6 through a lot of the supplement 1ssu:cs m
7 Q And which lines of this page arc vou 7 iy optmon. when [ read their position
S looking at”? 8 and the 1ssucs appeared to be trving|to
8 A Linc 13 speaifically  Startng at line 9 cypand the scope and incorporalc state
10 13 10 decisions like pricing of 271
11 Q Atc vou rcferring to the testtmomy Joint 11 obligations  And. again 1t mayx not|be
2 Pctitioners' position with regard (o issuc 12 spectfically tied to this 1ssue
13 number S-2(B) -- 13 Q Would vou agree that the Iincs 9 through
14 A Yecs 14 11 on the last page of Exhubit 7 do not
15 Q --1s much the same as therr position with 15 support the statcment that you make on
le regard to Issuc S1 and S-2(A)? 16 page 135 of vour testunony?
17 A Yes 17 A Yeah it doesn't support what 1s stated
18 Q And what about that statement mdicates 3 here. but. again I thik through the
19 that the Joint Petitioners want the NCUC 19 cvolution of the 1ssucs matrin there
20 1o imposc unbundling requircments 20 possibly could have been somc positions
21 rcgardless of whether they violate or arc 21 laken -- and. again. 1 don't hasc thelold
22 1 inconsisient with federal law? 22 1ssucs matri as it's evolved -- whercin
23 (PAUSE ) 23 the Jomnt Petitioners 1 mv opuuon.’
24 A I'mecan | thunk the inttial position that 24 appcaicd to be contending that the states
25 I was referring to most hikely was 25 could do sontcthing outside of the fc:dcml
21 (Pages 81 to 84)
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1 requirements 1 o scction 2517
2 Q And. Ms Blake 1 I may dircct you again 2 A No Idon't
3 1o page 15 of your (estimony 3 Q So you don't know whether tlis impairment
4 A Uh-huh 4 analysis obligation appears n any statc
5 Q Lmes 181019 5 statute?
& A Okay 6 MR MEZA Object to the form
7 Q There's a statcment that says additional 7 A No.ldon't
8 unbundling obligations under statc law € Q [Ifyou could turn the page. page l|3 of
9 would be vahd without the state 9 vour November 12th testimony. please
10 commuission performing an impairment 10 A Okay
11 analysis Do vou see that”? 11 Q Atlines 9to 13. you say that a patchwork
12 A Yes 12 regulatorv environmenl would not only
13 Q On what do you basc that conclusion? 13 confhct with the Act and the FCC's
14 A Just that before something can be required 14 expressed findings but also result in
15 to be unbundled an tmpatrment analysis 15 state commussions frustrating the national
le6 has to be performed le regulatory scheme mmplemented by |congress
17 Q How do vou know that”? 17 through the Act Do vou sec that?
18 A 25] S A Amlonthe right onc?
19 Q Arcyoulooking at Exhubit 67 19 Q November 12th page 16 It's the end of
20 A Yes ()b 20 S-2
21 Q Arcyou referning to the language scction 21 A Okay ltisnot policy --
22 251 (d)(2). access standards? 22 MR MEZA Lincs continue through
23 A Yos 23 13
24 Q And what m that scction do you rely on 24 THE WITNESS Okay
25 with regard 1o the statement about stalcs 25 Q Start with patchwork rcgulaton
Page 86 Page 88
1 performing an impairment analy sis? 1 cm irronment
2 A Indectermming what network clements 2 A Okay I'msorry Got that
3 should be made available for purposes of 3 Q Yousay there could be potentially|ten
4 subscction (c)(3) wlach pertamns (o the 4 different rules pertatning 1o same
5 unbundhing obhigation The Commission 5 scnvices?
6 shall consider at a minimum whether access 6 A Right
7 proprietary -- or proprictars naturc i1s 7 Q Such an mefficicnt em ironment not only
S nccessary - That's a necessany part of the 8 conflicts with the Act and the FCC's
9 necessary impair - And then (b) 1s the 9 cxpress [indings  Let me stop there
10 farlure to provide such access would 10 A Uh-huh
11 umpai the ability of a CLEC to provide 11 Q On what do vou basc that posttion! that a
2 the scrvice 12 patchwork regulatony enviromment conflicts
13 Q Which comnussion is that? 13 with the Act and the FCC’s express
14 A Ts s pertaming to the FCC. but agamn 14 findings?
15 il the state comnussion were to deternune 15 A Well 1basc it on my understanding that
le that unbundling an clement was required to 16 the Act and the FCC have set forth the
17 be unbundled 1t 100 would have to perform 17 requircments for unbundhing and the FCC's
S the same basic necessary impair so as not 3 implemented the Act's requirements for
19 to conflict with the federal law 19 unbundling and those rules sct forth how
20 Q Do vou know whether the state of North 2 we provide unbundled elements consistent
2 Carolina has a statute analogous to 21 with the Act  And 1f we were rcqmlrcd o
22 scction 2317 22 in some states do unbundled -- or do
23 A No. Idon't know 23 somctlung that was m conflict with|that
24 Q Do vou know i any other state in the 24 icquuement and cach state did 1ts own
25 BellSouth regron has a statute analogous 25 httle twist 1o 1l that. 1n essence. gclls

D
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Page 89 Page 91
1 to our ten different rules. 1f vou will 1 Q Andl'd like (o turn now to Exhibit 3
2 pertaining to an unbundhing -- or 2 your November 19th testimony. at page 6
3 pertamng to the same service  They 3 At lines 13 to 14 vou say that this
4 could do ten different things -- nine 4 1ssuc -- and we can agree tlas 1s 155u¢
5 states and the FCC 5 S-2 --
5 Q Why didn't the Act conflict with the 6 A Uh-huh
7 notion of a patchwork regulatory 7 Q --asnoted on the previous page --
S cnvironment. as vou put 1t? 8 exceeds the parties' agreement rcgairdmg
9 MR MEZA Objcct to the form 9 the tvpe of 1ssucs that could be raised
10 A Well 1t 1s a federal -- federal act 1 10 after the 90-day abatement period |Do vou
11 mean federal government so I don't think 11 sec that?
12 the 1tent was 1o have 50 different pieces 12 A Yes
13 conflicting with the onc requirement of 13 Q Wlich agrecment 1s that?
14 the Act It was from the FCC or from the 14 A That would be the agreement we reached 1o
15 federal government 15 intiate the abatement. petinion the
16 Q Arc yvou basing that understanding on any lo states for 90-dayv abatement period as (o
17 spectfic provision of the Acl? 17 what we agreed would be included |what
18 A No. ust pracucal 1 mcan practical 18 would happen during that abatement period
19 apphication how 1t would work 1 mean. | 19 and then subsequently what 1ssucs --
20 think that was part of the rcason they -- 20 subscquent 1ssucs would be included 1n the
21 the DC circurt probably vacated the 21 arbitration
22 subdclegation to the state. you could have 22 Q And s that agreement recorded anyw here?
23 50 different things unbundled 23 A It'sfiled m tlus proceeding between the
24 Q Arcyou fanuliar with concerns on 24 attorneys
25 delegation 1o states as a legal principal? 25 Q And what did vou mean by "this
Page 90 Page 92
1 MR MEZA Objcction o form 1 procccding"?
2 A No 2 A Tlus arbitration procceding
3 MS JOYCE Did you get the answer 3 Q InNorth Carolina?
4 and the objection”? 4 A Yes
5 THE COURT REPORTER Uh-lhuh 5 (DEPOSITION EXHIBIT NO 8 WAS MARKED )
6 Q Wihich FCC express finding 1s 6 Q I'm handing you a document marked Exhibit
7 conflicting -- strike that 7 8
3 Which would conflict with a S A Uh-huh
9 patchwork regulatory cnvironment? 9 Q Have yvou seen tlus document before?
10 A Well. I think the FCC sct forth the rules 10 A Yes I have
11 to implement the Act - And i the context 11 Q Andwhatisn?
2 of this 1t's try1ng to nmplement those 12 A Tls s the joint motion to hold the
13 rules  And tf the 50 states -- or the Y 13 proccedings 1n abevance that was filed
14 states come out with different rules that 14 with the North Carolina Uulitics
15 conflict with that I don't -- I don't 15 Comnussion July 12th 2004
16 belicve that was what the intent of the 16 Q Istlus the type of document that vou're
17 FCC was Tt was to implement unbundling 17 referring o as recordimg the agrecement of
38 rules so there's competition and the 18 the partics?
19 market's opcn - And 1if the states 1ssued 13 A Ycs and then there was a subscquent
20 something that conflicts with that. 1t. to 20 agreement rcached 1n regards o the --
21 mc would be counterintuitive to what they 21 mcorporating the Interim Rules Order into
2 were doing 22 the arbitration 1ssucs as well or 1ssucs
23 Q Is that vour miwtive judgment? 23 relative 1o (the Interim Rules Order
24 A That's my laymen's -- ves. my position. 24 this arbitration

25

ycs

25 Q And where 1s that agreement recorded?
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Page 93 Page 95
1 A 1don't know that 1it's officially rccorded 1 1 252 They're not to incorporatc state
2 amywhere [ believe there was an 2 requirements that are bevond our
3 agreement between the parties in this 3 obligations of 251 That s the
4 arbitration 4 iherentness of a 252 arbitration  limited
5 Q Aboul how (o incorporate the Intertm 5 (o obligations required pursuant 10231
6 Rules? 6 SO
7 A Beccausc at the time this was filed. the 7 Q And this inherentness that you reference
8 Interim Rules were not out  They came out 8 do vou consider that to be part of the
9 m August  And realizing we were 1n the 9 partics' agrecments that vou reference on
10 90-day abatement penod. the partics 10 pagce 6 of vour testimony”
11 agreed -- my understanding 1s we agreed to 11 A Well 1t wasn't - the abihity to include
12 mclude Interim Rules Order -- 1ssucs 2 statc commission 1Ssucs or activities
13 rclated to the Interim Rules Order nto 13 or -- additional unbundling sct forth by
14 this arbitration 14 the state wasn't included 1 here And
15 Q So vour testimony at hines 13 to 14 on 15 like | sand by the naturc of a 252
16 this page 6 arc you referring to two 16 arbitration. 1t's linuted to 251
17 agreements 1n that scntenec? 17 obligations which arc federal
18 A Yes because there was sull part of the 18 requirements
19 abatement period  Whether there's an 19 Q When vou said "included n here"! what
20 agreement. an understanding -- you kiow. 20 were -- what 1s "here"?
21 I'm not going to speak to the legalitics 21 A Twm sorry. m (lus petition. jornt motion
22 of that or how 1t was communicated between 22 (o hold the procceding 1n nbc_\':mcc! This
23 the parties. but that's my understanding 23 was spectfically talking about the USTA 11
24 of how we got to where we arc with the 24 decision and the fact that we needed to
25 supplemental 1ssues 2 incorporatc the impact of USTA 11 land get
Page 94 Page %6
1 Q Arcyouawarc that therc were motions 1 a USTA Il-compliant agrecment
2 filed 1 all the BellSouth states (o 2 Q So the agreement that you reference on
3 tmplement the abatement period in this 3 page 6 of your testimony. 1s 1t farr lo
4 arbitration? 4 sav that 1t encompasscs the motions to
5 A Yes 5 hold n abevance that were filed 1 all of
& Q Would you consider all of those motions to S the BellSouth states another agreement
7 be part of the agrecement between the 7 regarding implementing the Interim Rules
3 partics regarding the type of 1ssucs that 8 Ordcr as well as an understanding|of the
° could be raised”? 9 nature of a scction 252 arbutration”
10 A Yes at's my understanding they're 10 A well I mean the nature of a 252
11 consisicnt statce (o state 11 arbitration existed prior to the
12 Q Well Iet's look at Exlubit 8 And it's 2 abatcment I mean. that's the foundation
13 short thankfully 13 of a 252 arbitration It addresses 251
14 What mn tlus joint motion 14 obligations not statc unbundling
15 indicates that the ability or possibility 15 requircments or state -- any other
16 of slatc comnussions issuing orders ciannot 16 statc-tmitiated requirements  It's to
17 be raised after the 90-day abatcment? 7 address what vou're obligated under
3 MR MEZA Objcct to the form S 252 -- under our 251 obhgations This
19 A Well I'm not surc it's specifically sct 19 motion was -- addressed what happens after
20 forth n here excluding the state rulings 2 the abatement period  That existing
2 or consideration of statc decisions 21 requirciient. if vou will. that an
2 tlus arbitration. but the inherit basis of 22 arbitration 1s inherently just hinuted to
2 a 232 arbitration 1s 1o comply with 251 23 251 obligation was cxpanded 1M vou will.
24 obhigations to agiccments that are 24 to addicss the USTA I 1ssucs rclated to
25 comphiant with those obligations sct forth 25 USTA I implementation and subscquently
24 (Pages 93 to 96)
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Page 97 Page 99
1 the Interim Rules Order 1 arbitration?
2 Q Is it vour position that stalc commission 2 MR MEZA S§-2or S-2(B)?
3 orders and rules were never considered 1n 3 THE WITNESS Yeah
4 this arbitration”? 4 MS JOYCE Well --
5 A Notif they're bevond a 252 obligation -- 5 MR MEZA We haye 1ssucs|on this
6 I mean 231 obligation I'm sorn € MS JOYCE Well I can only refer
7 Q [Ifthey were not part of a 251 obligation 7 1o her testimony. and 11 doesn't haye an A
S they would not be ncluded n this S of a B I'm just looking at page 6 of the
9 arbitration” 9 Novcmber 19th
10 A A 252 arbitration. it's my understanding. 10 A Ididn't contend that our 1ssues statcment
11 1s limited to our obligations under 251 11 should be 1n this arbitration
2 I mean. therc mav be agrecments or 1ssucs 12 Q Tdidn'teven think of that
13 that we rcach agreement on that may 13 MR MEZA Well 1I'vou look at
14 encompass other statc's requirements or 14 the context of -- and | don't mean to
15 other requircments not cven contemplated 15 mterject. but I think 1t's clear by linc
le by any rulc or order but that would be 15 9 what she's referring 1o therr 1ssue
7 through the ncgotiation process If an 17 statciucnt
S issuc 1s mvolved 1 a 232 arbitration. 1t 18 Q All nght st vour intention that
19 would be pursuant to our obhgations of 19 Issuc S-2(B) which ts articulated by the
Z 251 20 Petitioners. should not be considered m
21 Q Isttyour testimony that a stale 2 this arbitration?
22 comnusston order or rule 1s 1rrelevant o 22 A Yecs
23 tlus arbitration”? 23 Q And can you summarizc why?
24 MR MEZA Object to the form 24 A Well again. 1t pertains to a state
25 A No lmecan. I'm not saying we won't 25 mtennening order  And agam. I think
Page 98 Page 100
1 comply with statc orders or laws. but 1 thus gocs back to cither vour
2 the context of whal the comnussion 1s to 2 testimony -- | thunk 1t goes back to some
3 arbrtrate and to resolve 1n regards to the 3 of the carlier 1ssuc statements and J‘llSl
4 1ssucs that are teed up before 1t are (o 4 the fact that you framed the 1ssuc tl’mt
5 be 1 the context of our obligations under 5 way that smd. should a state interveming
6 251 6 order be ncluded” | guess my fundamental
7 Q InNorth Carolina. for cxample 1 this 7 question back to the Joint Petitioners
S arbitration. does the North Carolina 8 would be 1f the testimony sayvs 1t
° Comnussion have the authority to enforce 9 shouldn't be then why did vou tee 1t up
10 North Carolina unbundling rules? 10 as an issuc” That's an 1ssuc
11 A TguessI'm not anarc of any North 11 But. nevertheless. you know ou
2 Carolina unbundling rules 2 posttion s that a stalc intcrvening order
13 Q In Georgia docs the Georgia PFC have the 13 15 not relevant (o this 1ssuc 1n the
14 authority n (lus arbitration 1o enforce 14 content of the Interim Rules Order
15 1ts unbundling rules? 15 Q And also vour position has to do with the
16 A Notif -- Agam. not knowing if there are 16 partics' agrecment or no”?
17 spectfic Georgia unbundling rules. but 1f 17 A Yes Tmean it --i's all -- the
1s there are such things thes cannot be in 8 agreement had to do with USTA Il and the
19 conflict with federal unbundhing rules 19 Intcrim Rules Order we negotiate during
20 Q 1svour answer the same for all of the 2 abatement pertod and get thosc issucs teed
21 other BellSouth states? 2 up for agrecment on thosec -- the lmlpacls
22 A Ycah subject 1o them having state 2 of thosc decistons 1n that order and|get
23 unbundling rules 2 -- anvihing we couldn't resolve. get|ut
24 Q Could you summartze for me why Issuc S-2 24 teed up 1in this arbitration so 1t could
25 should not be considered m this 2 get resolved
25 (Pages 97 to 100)
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1 Q Doyou know what the term jurisdiction 1 BellSouth's obligations pursuant to]231
2 mecans? 2 So n that content 1t's limited to 251
3 A Nota-- 3 Q Do youknow when the agreement|was reached
4 MR MEZA Objcct 1o the form 4 between the parties regarding the
5 Sorry  Go ahcad 5 umplementation of the Interim Rules Order?
& A Under the purview of or -- under the € A It would have to have been after A|ugusl
7 purvicw or has the -- the abilitv to do 7 20th when the Interim Rules came out and
8 somcthing or authority to do something S they weren't effective until Scptember
9 Q With that understanding do you think that 9 153th. so I don't know -- somewhere|around
10 the North Carolina Commussion has the 10 that window I don't -- [ don't know the
11 junsdiction to review 1ssuc S-2(B)? Look 11 specific date or the context of what that
12 at Exhubit 7 12 agreement -- how that agreement was
13 A lIgotit Ycah I'msorry can you ask 13 reached
14 the question again? 14 Q And voudon't know i1f it's writicn down
15 Q Isityour position that the North 15 anvwherc?
16 Carolina Comnussion docs not have 16 A limaginc there's some e-mail somewhere, [
17 Jurisdiction to review Issuc S-2(B)? 17 don't know between attorneys
S MR MEZA Objcction to the form 18 Q Returming to Exlubit 2, page 16 This 1s
19 A The junsdiction 1o address Issuc 2(B)? 1 19 your November 12th testimony
20 don't think they do n the content that it 20 A I'msorry. page?
21 wasn't part of the agrecment between the 21 Q 16
22 partics 1n the abatcment It was hmied 22 A Okay
23 to USTA I and USTA H and the Interim 23 Q Lines 151017 Do vou sce that?
24 Rules Order and the Interim Rules Order 24 A Lines --ycah. the 1ssucs -- ves
25 only spokc to mteneming FCC orders 25 Q s that something -- Do vou call that an
Page 102 Page 104
1 Q Asidc from the agrecment on abatement 1 1ssuc statement”?
2 pretending it didn't happen would the 2 A Yes
3 state comnussion i North Carolina have 3 Q And BellSouth conscnts to the way this
4 Jurisdiction to discuss the application of 4 1ssuc slatcnment 1s worded. 10 vour
5 iten cning state commission orders? 5 knowledge”
© A 1thmnk they could address them. but they 6 A This s BellSouth's 1ssuc statement! 1
7 would need to be addressed 1in the content 7 don't recall 1f we have a competing 1ssuc
8 of not bemg 1 conflict with the federal 8 statement with y'all or not the Jornt
S unbundling requircmcnts 9 Pcuitioners or not - We'd have to look
10 Q Andonl for that recason? 10 at --
11 A Theic may be other Iegal reasons 1 don't 11 Q Sotlusis BellSouth's --
2 know as far as the details of their 12 A Yes
13 Junisdiction or -- from that aspcet of 13 Q --1ssuc statement?
14 1 14 The 1ssue statcment reads 1f FCC
15 Agam. they may think they have 15 04-179 1s vacated or otherwise modificd by
16 jurisdiction to do a lot of things that we 16 acourt of competent jurisdiction --
17 may disagree with or other partics may 17 A Uh-huh
8 disagree with or the FCC may disagree 8 Q -- how shonld such order or decision be
i9 with 19 mcorporated nto the agreement? Alnd
20 Q Sothey may or may not have jurisdiction 20 that's the 1ssue S-3 --
21 if the parties had not filed the abatement 21 A Yos
22 agreement? 22 Q --statement
23 A Well. agam 1t goes back Lo the wholc 23 A Uh-huh
2 1ssuc as 1t pertains to a 232 24 Q Atlines 21 to 22 of your testimonv|that
25 arbitration  It's to arbitrate 25 follows. vou say that this 1ssuc addresscs
26 (Pages 101 to 104)
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Page 105 Page 107
1 the possibility that the DC ctrcut or 1 clements were vacated and didn't exist but
2 another court of compeicnt jurisdiction 2 the Interim Rules Order sort of put {them
3 1 ahidates or vacates the Interim Rules 3 back 1n place for this inicrim transition
4 Ordcr 4 period so that iterim -- putting them
5 A Right 5 back 1 place by the Intertm Rules Order
6 Q I'mjust noting thete's a difference 6 1s vacated or -- afl or in part whateycr
7 between vacated or otherwise modified 7 they vacated all or i part no longer
8 language 1n the 1ssuc statement and the 8 C\Isls
9 testimony that sayvs ivalidates or S Q Isitvour testmony that the USTA 11
10 ~acates 10 court imvahdated tmpairment ﬁndm‘lgs"
11 A Well I guess I would interpret otherwise 11 A Itvacated the TRO -- the termination by
12 modified to be a form of invalidating or 12 the FCC and the TRO n respect to the
13 vahdating (o be a form of otherwisc 13 national impairment findings with }cgard
14 modifics 14 to mass market switching and dedicated
15 Q Could mmvahdatcs -- Could a court 15 transport  The delegation was sent 1o the
1¢ invahdate something by remanding 1t i 1o statc
17 your opinion”? 17 Q Wlich impairment findings specifically did
18 A Tthmkit--Tdon'tknow I mcan, it 18 the USTA 1 court address?
19 would have 1o be looked at on -- cxactly 19 A Well they vacated the subdelegation 1o
20 what they did i that decision 20 the states of the decision-making
21 Q Buljust gencrally spcaking, to imvahdate 21 authority over impairment determinations
22 by a court, could that be a remand? 22 and they also vacated and remanded the
23 MR MEZA Objcct to the form 2 commuission's nationwide nmpzurmcﬁl
24 A lmcan 1tcould be Invalidate could 24 deternunation with respect to mass iarket
25 mean 1t makes 1t null and void or no 25 switching and transnussion -- enterprise
Page 106 Page 108
1 longer cnists or -- veah makces 1t no 1 loops
2 good 2 Q Arcyou rcading from the sccond to last
3 Q Could a court modify an order 1n a way 3 page of Exlubit 52
4 that doesn't iy alidate 1t? 4 A Yes
5 A lguess Idon't know I mecan. [ would 5 Q Andareyou referring to the paragraph
6 think a court can do all sorts of creatine 6 beginning, 1o summarize?
7 things 7 A Yecs
S Q Atpage 17 of this testimony. lincs 4 to S Q And 1t states here that we as m the
9 5 9 court vacatc the comnussion's
10 A 17.okay 10 subdclegation (o stalc comnussions of
11 Q Actually 4106 11 decision-making authotity over impatrment
12 A Uh-huh 12 determinations. 1s that --
13 Q Inthe event a court of compelent 13 A Yes
14 punsdiction vacates all or part of the 14 Q --some of the language”
15 Interim Rules Order there wall be no 15 A Yes
16 valid impairment finding with respect 1o 16 Q And s it vour testimony that this
17 the vacated clements Do vou sec that? 17 sentence 1t alidates imparrment findings?
8 A Yes S A Nof particularly that sentenec but i's
19 Q Why do vou think there would be no valid 19 actually the last sentence that vacates
20 mmparrment findings? 20 and remands the comnussion's nationwide
21 A Well w's discussing the Interim Rules 21 nmpatrment determmation with rcspclcl o
22 Order. and the Interim Rules Order. as we 22 these clements
23 discussed belore {rosc certaim aspects of 23 Q Which clenients are "these clements!™”?
24 the vacated elements  So 1f the DC 24 A The clements in the context of my rcading
25 curcuit has alreads determined that the 25 of the USTA II 1s the mass market

27 (Pages 105 to 108)
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Page 109 Page 111

1 switching and the enterprise loops and the 1 dedicated transport Do vou sce that?

2 dedicated transport as defined by the 2 A Right Yes

3 TRO 3 Q Sowhich impairment findings were vacated

4 Q Where do you sce enterprisc loops as being 4 by this paragraph?

5 a vacated clemient? 5 A Well thev vacated the finding tha

€ A In the context of dedicated transport. 6 wircless carricrs were tmpaired without

7 there's discussion throughout the parts of 7 access to dedicated transport 1s my

S the USTA 11 that make reference to 8 rcading of that

9 transnussion facilities | can probably 9 Q Werc there any other impairment findings
10 find it here n a nunute but -- let me 10 that the USTA 11 court vahdated?

11 scc Page 15 11 A Nonc that come to nund that -- relative to
12 Q Yes 12 what I testified to here

13 A Thenote 4 1guess under the italicized 13 Q So were there some impairment findings m
14 unlawfulness of the delegation of the 14 the TRO that were not invalidated by the
15 states and natronal  The Commission made 15 USTA 11 court?

16 multiple impairment findings with respect 16 A Will vou say that again?

7 to dedicated transport clements 17 Q Were there some impairment findimgs m the
18 transnussion facilitics dedicated (o a 18 TRO that were not mvahdated by the USTA
19 single customer  Transttton facihitics 19 I1 court?

2 dedicated to a single customer 1s a loop 20 A lcan't think of any right now [ mean,
21 Q Isyour understanding? 21 the main ones that arc tmpacted by the
22 A Ycah And then the carrier part would get 22 Interim Rules Order were the mass :m;lrkcl
23 to the transport by encompassing -- that's 23 and enterpnise loops and the dedicated
24 our micrpretation of inclusion of loops 24 transport as thev pertain (o these
25 In transport 25 supplemental 1ssucs that we've teed jup
Page 110 Page 112

1 Q Sothisis the sentence vou refer to when 1 herc
2 you say that entcrprisc loops were 2 Q And can you dcfine for me vour

3 vacated? 3 understanding of enterprise loop?

4 A Ycah Yes 4 A DSI.DS3 and dark fiber loop There 1s

5 Q Arc there any other impairment findings 5 something they did take -- want, let me

6 that USTA 1l invahdated? 6 thimk Nope Never mind Sorny 1 was
7 A I'mcan there were -- under the 7 thunking of something clsc
S conclusion therc's different. vou know S Q Would an enterprisc loop include a DS0”

9 aspects into what the commission 9 A No
10 considered as they were conducting an 10 Q And on what do you basc that definition?
11 impanment analvsis iclatin e to the 11 A lthink the TRO's defimtion of loops
12 avalability of tardT special access. | 12 identifics -- 1t's paragraph 249 1 cite
13 mcan just some of the aspects related to 13 m my testumony -- defines the TRO
14 the whole mmparrment analvsis They were 14 dclinition of the loop as being DS1 DS3
15 vacated and remanded -- and remanded 1t 15 Yeah paragraph 249 of the TRO
16 back to the FCC 10 do 1t over 16 Q Canyoucxplan o me if a court of
17 Q Are vou recading from the sccond paragraph 17 competent junisdiction vacates part of the
18 under Roman VI conclusions on the second 18 Interim Rules Order --
19 lo last page -- 19 A Uh-huh
20 A Ycs 20 Q --that there would be no valid impairment
21 Q --of Exhibu 57 21 findings?
22 The end of that paragraph reads. 22 A Ifthe -- part of the Interim Rulcs Order
23 we. therefore. vacate and remand (he 23 that they vacate. for example said we
24 dccision that wireless carriers ate 24 have to continue 1o provide mass market
25 impaired without unbundled access to ILEC 25 switchmg during the transition period. 1f

28 (Pages 109 to 112)
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Page 113 Page 115
1 a court of competent jurisdiction vacated 1 answer 1 guess we would comply with
2 that part of the [nterim Rules Order. that 2 whatever was 1 the partics' agreement
3 would mecan we don't have 1o provide mass 3 that - 1f 1t was ordered or arbitrated.
4 market switching during this intcrim 4 1t was the final decision
5 transition period because that was 5 Q Canvou pleasc look at Extubit 3. which 1s
5] previously vacated by USTA 1 6 your November 19th testimony. plcase ?
7 Q Sois--what you mcant whatever part of T A I'msorry. which onc?
S the Interim Rules Order 1s vacated -- 8 Q November 19th testimony page 8
9 A Yecs 9 MR MEZA Fhpping agamn
10 Q --the corresponding tmpairment findings 10 A Page8 Oh. Exhibit 3 I'm sorry |vou
11 would be invahdated? 11 said page 8”
12 A Correct Riglht 12 Q Yeah.Idd
13 Q Not all of them? 13 A Okay I'mwuhyvou Okay
14 A Unless they were all addressed by (he 14 Q What do vou mean in Iines 16 (o (|7 when
15 decision by the court of competent 15 vou say that BellSouth would have no
16 junsdicuon 16  obligation to contimuc to provide the
17 Q Okav Alsoat page 17 hnes 9 to 10 -- 7 vacaled elements?
18 A Uh-hul 8 A Il the requirement to unbundle an clement
19 Q --you say the partics should voke the 13 goes anay and -- this 1ssue 18 lnlkm‘g
20 transition process tdentificd i Item No 20 about the situation where the Interim
21 23 (o convert yvacated clements to 21 Rules Order put 1t back 1n for the mterim
22 comparablc non-UNE services? 22 period and the transition period and if
23 A Correct 2 somctlung takes 1t back away. 1t's not
24 Q Do you scc that? 24 therc amymore  So we would not have on
25 A Uh-huh Yes 25 obligation to providce 1t as an unbundled
Page 114 Page 116
1 Q Do youagrec that Itcm No 23 or. as 1 nctwork clement
2 Petitioners call 1t 1ssuc 2-5 15 2 Q Soilthe Interim Rules Order 15 \':licnled.
3 presently disputed? 3 there would be no rules for unbundling
4 A Yes 4 transport or mass market switching lor
S5 Q If the Petitioners' position on 1ssuc 2-3 5 enterprisc loops. 1s that your testimony?
6 were adopled by a state comumission. 1s 6 A Ifthe mtenening or the court decision
7 that the process that BeHSouth would then 7 mmpacted all three of those aspects of the
8 scek 1o imvoke”? S Intcrim Rules Order. ves. there would not
9 A Itdepends on what was decided on 9 be an unbundlimg obligation pursuant 1o
10 Probably not T mecan. we'd have (o sce 10 251 We may sull have a 271 obhigation
11 what the transition was that was adopted 11 which we'll fully comply with. but that
12 I mecan. we'll comply with whatever we're 12 docs not pertain 1o TELRIC rates or|252(d)
12 requircd out of the arbitration 13 rates
14 Q Dcpending on what 1 savs. 1s that your 14 Q If the Interim Rules Order were vacated 10
15 testimony? 15 all three of thosc UNEs --
le MR MEZA Objcct to the form 16 A Uh-huh
17 A Well [ mean asan mitial matier. we 17 Q --but there were inferconnection
S don't agree with vour position on 2-3  So 8 agreements stitl in effect that provided
19 1l we end up losing Issuc 2-3 and that 19 for all of thosc UNEs still would
20 becomes a transitton period and 1t's 20 BcelSouth operate pursuant to that
21 agreed upon and we're not appealing 1t or z mierconnection agreement?
22 therc's not any other further activity to 22 A Wewould alwavs opcrate pursuant {to our
23 change 1t. then that would be what would 23 interconnection agreement  The mntent of
24 be 1n the partics' agrecment 24 thus 1ssue is (o get language n there
25 So I guess -- undoitng my previous 25 that puts 1t 1n there -- or addresses the
29 (Pages [113 to 116)
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Page 117 Page 119
1 aspect should there be a court decision 1 Q You don't know what would happen?
2 that invalidates that that we'd 2 A 1--Well I mcan. if we didn't getjthis
3 automatucally incorporate that language 3 language m here and we didn't lm\l-'c
4 mto the agreement [ mean. if there's an 4q language that said this happens. we'd
5 enisting agreement out there and (t's got 5 i oke change a law. would be my
6 whatever language m it. we're going to 6 Q The changc of law in the cxlsllllg! '
7 comply with that language 7 mterconnection agreements?
) The 1ntent of this 1ssuc between 8 A Whatever agreement this language didn't
S the partics’ arbitration 1s to address 9 get nto that you're pursuing, ‘
10 you know what happens n that scenario 10 Q Let me turn back to Exlubit 2 vour
11 If there 1s a court decision that vacates 11 November 12 testimony. pleasc. atfpage
2 the Intertm Rules Order. we have no 12 18 At lines 16 and through the end of
13 obligation to provide those vacaled 13 the page. vou're discussing a Transition
14 clements anymore Those clements are 14 Period. capital T capital P
15 vacated. they're gone away - We don't have 15 A Ycs ,
lé 1o offer them cven tn the iterim period 16 Q Canyou tell me what arc the datcs m
17 or the (ransition period 17 vour understanding. of that period?
S So 1n that conteat of what 18 A Transition Peniod. as 1 understand 1t set
19 language needs to go 1 the agreement. if 19 forth 1n Interim Rules Order. 1s (he |
20 we put Janguage n there that sayvs. should 20 six-month period following the e\l.t)ll’ﬂlloﬂ
2 this happen should a court vacate the 21 of the interim period that was set forth
22 Interim Rules Order. then we will 22 in the Interim Rules Order. which :cnds
23 transition you off of thosc vacated 23 March the 12th or in the ¢vent the :FCC
24 consistent with ltem 2-5 Issuc 23 Z24 1ssucs final unbundling rules That would
25 Q Absent the amendment that you just 25 be the Transition Period  1t's cnhc:r
Page 118 ' Page 120
1 described should the Interim Rules Order 1 March 12th or whenever they issuc -- or 1of
2 be vacated. ct cetera? 2 they 1ssue (inal unbundhing rules carlier
3 Il the Interim Rules Order were 3 than March 12th okay
4 vacated and an effective interconnection 4 Q Okav 1
5 agreement provided for unbundled access (0 5 A SoonMarch 12 - !
6 mass market switching. enterprise loops, 6 Q Orwhenever the unbundling rulings come
7 and dedicated transport would BellSouth 7 out? .
8 stitl be obligated (o proyide those three 8 A Right And agam if the -- the final
° clements? 8 unbundling rules could set forth 1ts ovin
10 A We would be obhigated pursuant to the 10 Transiion Period final Transition|
11 terms of that agreement and 1n the terms 11 Pcriod capital T capital P. Transition
12 of whatever change of law provisions arc 2 Period that would ovcrride the Interim
13 in there to change that cxisting 13 Rulcs Order Transition Period  Solit's
14 agreement  But the mtent of this i1ssuc 14 from March 12th for the next six months
15 1s to get language 1n the agreement that 15 would be the capital T capital P '
16 we're arbitrating now that makes 11 happen 16 Transitton Period
17 should the scenario come into play 17 Q And n thus paragraph that begins at line
18 Q What if no language 1s arrned at to that 18 16 on page 18 -- '
19 effect? 19 A Yep !
20 A Well mactuality. it may be a moot pont 20 Q --can you characterize what this language
21 because when the final rules come out 1t 21 provides. what 1t explams?
2 won't matier what the interim rules are 22 A The ntent of thus language 1s 1o
23 so I can’t speculate 1l that happened |1 23 cllcctuate what the Intertm Rules scl
24 don't know 1 mecan that will be months 24 forth -- Interim Rules Oider sct for|in
25 down the road [ don't -- 25 that they had an imtial phasc of st
30 (Pages|117 to 120)
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Page 121 ! Page 123
1 months. which 1s termed the Interim Rules 1 ncgotiations to figurc out what a 5
2 Period -- intcrim period cxcuse me and 2 Transition Period 1s n all IlkCIlhO(})d 1
3 then the second sin-month post-March 121h 3 will be bevond six months before wecen
4 or carlicr of unbundhing rulcs the nest 4 get 1o that pomnt - So n that mlcrlmI
5 six months  And during the final -- once 5 period that we're not operating under a
6 we're n that capital T capital P 6 Transiion Period our opinion 1s VOu -
7 Transition Period. the Interim Rules Order 7 after March 12th without a Tmnsmon
S scts forth how vacated clements. assuming 8 Pcriod. you wouldn't be able to get anv of
9 there's not a final unbundhng rule. would 9 the vacated clements. cven under the
10 be provided They could -- would be 10 transition process .
11 provided on -- 1o an existing imbedded 11 Q Under any circumstances? '
12 basc elements with a shight increasc and 12 A You would be able (o get them 1f we
13 no new vacated clements could be ordered 13 umplemented the Interim Rules Order
14 after or durmg the transition period 14 Transiion Period  Automatically ll sets
15 Q Isit firr to sav this 1s a summary of 15 forth conditions of which vou can order
16 vour rcad of the Interim Rules Order? 16 vacated clements and under what raics
17 A Yes exactly That's i paragraph 129 17 Bul if there's not a Transition
15 Q Isthus what BellSouth 1s commnutted (o do 8 Pcriod the interim period ends, lhcn the
19 during the transition period? 19 vacated clements go awav  The mlcnm
20 A Inthe absence of final unbundling rules. 2 period 1s over for which we had to femam
21 yes 21 them frozen. 1f you will back to our
22 Q I'msorn. | thought vou suid the 22 frozen discussion  So they're no lOl:lgCI'
23 Transition Period begins when the final Z3 frozcn we're not obhigated to proyide
24 unbundling rules arc 1ssued? 24 them abscnt a Transitton Period. they go
25 A [t would. unless superseded by a different 25 away  So the Transition Period to n:w 1S
Page 122 Page 124
1 Transition Pertod that may be sct forth 1n 1 a -- 1l's a good thing for the CLECs
2 the final unbundling rules [ mcan. this 2 Becausc without 11 [ don't sce an
3 Transition Period; as defined i the 3 obligation we have to provide the vacated
4 Interim Rules Order 1t's the carlicr of 4 clements past 1t '
5 or March 12th carlier of final rulcs or 5 Q So unless the transition period 1s
0 March 12 6 alTirmatively adopted by the partics m
7 If the final rules come out and 7 this casc after March 12th BcllSoulh
8 they don't address Transition Period. then S will not have an obligation to prov ide
9 we would start the transition -- capital 9 Pctitioners with mass market sw nch'mg
10 T capital P. Transiton Period from the 10 cnterprise loops. or dedicated ll'(lllSplOl'l?
11 date of the final rules to six months 11 MR MEZA Object to the fon‘n ,
12 Q Tlunderstand At page 19 of this same 12 A I'mcan our understanding of the lntcnm
13 testimonty lines 19 to 20. vou say that 1f 13 Rules Order 1t's a two-phasc lumsugon
14 the Transition Pertod 1s not automatically 14 period and that's what we're proposing
15 incorporated mto the agreement. 1t would 15 here. to effectuate the sccond six-months
le cffectively prolubit the parties from 16 transition period to comply with the
17 opcrating under the Transition Period s 17 Interim Rules Order that -- as 1t sci
S that a fair characterization of your 18 forth that transition period
19 testimony? 19 So during that second six months
20 A Yeah That's what 1t says veah 20 new clements could not be -- new vac‘ncd
21 Q What do vou mean by cffectiscly prolubit 21 clements could not be ordered. and those
22 the partics from opcrating under the 22 that we're currently providing dunng'_, that
23 Transition Period? 23 six-month transition period would bé
24 A Wwecll given that the Transttion Peniod 1s 24 provided at an incicased -- higher rates.
25 a sin-month window 1 we have to start 25

as sct forth 1 the Interim Rules Ord:cn
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Page 125 Page 127

1 Q Would that be regardless of what 1s 1n the 1 the Interim Rules Order so

2 partics' existing agreements? 2 Q Arcyou famliar with the :1d||1|1115|.lr;;ll\v'c

3 A Well we're negotiating the partics' 3 law process that agencics go through?

4 existing agrecment  Thias would be 4 A No

5 language we would want to have m there 5 Q Do vou know what the stgnificance ofa

6 And. again we've proposed that we should 6 comment period 1s at the FCC?

7 continuce (o mstutute change of law on the 7 A Oh. likc a notice of proposed rule{making?

g Interim Rules T mean. we're not 8 Q Ycs

9 precluded from 1mtiating change of law on 9 A Yes
10 the Interim Rules and get that into vour 10 Q And whats the significance of a comment
11 current agrecment  So 1f vour current 11 period?

12 agrecement. not the onc we're -- the new 12 A Ttwould be to obtain comments relatis e to
13 one. but the existing one has been amended 13 what thev're asking partics (o cominent on
14 to incorporate the Interim Rules Order 14 so they can develop therr rules -- notice

15 then 1t would have a transition period 1n 15 of proposed rule making  They're making a
16 i le rulc. like the final unbundling mles

17 Q And agamn if no -- 1f the language that 17 They have a list of stufT (hey arc sclcl\mz,

S BellSouth 1s suggesting just docs not 18 comments on from the partics rclative to
19 become an agreement. does not become 19 what thosc final rules should be based on
20 incorporated 1nto the agreement. what 20 the USTA II vacatur :

21 happens after March 12th as to mass market 21 Q Is 1l your posttion that the final rules
22 switching. enterprisc loops. and dedicated 22 come afier the comment period? '
23 transport”? 23 A Yos
24 A Wecwould begin effectuating a transition 24 Q Canyou pick up Exhibit 4. whichlis the
25 to comparable sen 1ces. which 1s our 25 [nterim Rules Order. and look at pz:lgc 167
Page 126 ' Page 128
1 transition plan in Issuc 23 2-3 30 davs 1 MR MEZA Pagc or pamgmph 16?
2 to migrate off of the vacated clements 2 Q Page 16. because when vou look al 1.
3 Q Isit your posttion that the transition 3 vou'll see there's no paragraph nun ber
4 period that you discuss 1s a federal rule 4 A Okay
5 now? 5 Q This s actually a continuation of
6 A ltisincluded m the order 1 know the o paragraph 29. | think of the order '
7 FCC asks for comments on whether -- about 7 A Right Uh-huh
3 the transition period that should be n S Q And vou sce therc on the sccond bullet.
9 therr final rules but I don't belicve 9 which 1s labeled Transttion Pertod -
10 that ncgaltes the benefit of having a 10 A Uh-huh '
11 tiansition pertod tn the agreement 11 Q --about six ines down do vou sec where

2 And I think that the Intcrim Rules 2 the FCC says. we proposc the folloJ\mg
13 Order clearly laid out the value of the 13 requirements?

14 transttion period to stability n the 14 A Uh-huh

15 market and to avoid -- avoid what could 15 Q Do vou think that is a notice of proposcd
le6 happen without one on March 12th or 30 16 rule making”

17 days thercalier 17 A 1 think thev're setting forth m this

8 Q Butis the transition period a binding S agreement the transition period that thC\
19 rulc right now? 19 think should be required. which \voluld be
20 A Ttlunk the Interim Rules Order 1s an 20 designed (o protect the incumbent LECs as
2 order. and I don't know that I've seen any 2 well as regarding against precipito Is ratc

2 CFR or rules that came out of the Intcrim 22 ICrcascs
23 Rules as far as i (he contest of hike the 23 Q Arc they. n facl. requiring it? '

24 thud report order and the first 1cport 24 A 1 mcan. thioughout this order they
25 order and all of those rules. but 1t 1s 25 support a transition proccss. o 12- momh
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Page 129 ' Page 121
1 phasc  And 1t's from the first paragraph 1 Q So the nunial period shall remarin in
2 on to the -- throughout the whole 2 place. 1s what this mecans? ‘
3 document or order 1t scts forth -- [ 3 A Itsaysthe rates terms and Condlllons
4 mean -- I mean again. 11 could be 4 shall remamn n place But again, lllC
5 contrary to proposec Onrer here they sct 5 previous context 1s talking about (he |
6 forth a comprehensive plan consisting of € 12-month period  The mtial pCl‘lO&d 1S
7 two pages  So I mcan. there's 1 gucss 7 six months  The Transition Pcrnod} is the
8 you could say. conflicting words whether 3 sccond six months  That be scnlcn’cc“on
8 they proposcd 1t or they set it forth To 9 the first page scts forth the 12-month’
10 me they're 1 support of 1t And for all 10 plan  And then -- l ‘
11 the valid rcasons thev're 1 support of 1t 11 Q Do vouknow what 1t means for an agcncv o
12 1s why we're attempting to put 1t nto the 12 use the terms we adopt?
13 agreement 13 A I'mcan just the definition of adopt 15
14 Q Arevou awarc of whether partics submitted 14 accept or agree to or -- vou know l’ ‘
15 comments regarding the Transition Period? 15 gucss what ageney and 1 what context?
16 A I'm not specifically awarc of anv dctails 16 That's my understanding of the term adopt
17 of any but I'm sure (he partics -- 17 would mean 1n the context of an or[dcr or
18 numgcrous partics. I'm surc, commented on 18 dccision ‘
19 1t 19 Q Do vou know whether those w ords have any
20 Q Did BellSouth comments on it to yout 20 legal significance 1n an admimistrative
21 knowledge? 21 lawscnse? :‘
22 A lbehieve we filed comments. ves 22 A No [don't know .
23 Q Where did vou scc -- You referenced the 23 Q Have vou ever encountered a situation m
24 words. wc sct forth a (wo-phasc plan 2 which the FCC sought comment on rules that
25 What were vou looking at”? 25 were final”?
Page 120 Page 132
1 A Paragraph | at the thurd line from the 1 A Idon't know of anything spcc1ﬁc‘1llv |
2 bottom of that paragraph To that end. we 2 don't know that there would be mmhmg to
3 sct forth a comprehensive 12-month plan 3 preclude them from that 1 mean. ﬁnal 1S
4 consisting of two phascs to stabilizc the 4 a pretty strong word 1n (he tclecom
5 market  And that end being to not 5 industry
6 unnccessartly place the entire telecom 6 Q Doyou know what the Commisston meant in
7 market at risk 7 paragraph 29 when they use the pllfrzlse.
S Q Allnght Paragraph | continucs on to S subject to the comments requested?,
9 paragraph 2 Do you sce that on page 27 9 A Canyou poimnt me 1o wherc vou're looking
10 A Uh-huh 10 at paragraph 29?
11 Q Anddo vou scc where 1t savs rates terms. 11 Q Bottom of page I6. the end of bullet
12 and conditions shall remain i place unul 2 (wo --
13 the carhier of the effectin ¢ date of final 13 (INTERRUPTION )
14 unbundling rules promulgated by the 14 MR MEZA TI'msorry Let me mkc
15 comnusston or st\ months afier federal 15 a two-munute break [ have to take|this

le publication of this order?

17 A Righ

118 Q Is that sentence describing effectivelv

19 the Transition Period 1 your mind?

20 A That's describing the mitial period. the
21 first six months  Becausc during that

first stx months. 1t would remain 1n place
or frozen unless superseded by negotiated
agreemcent or micivening comnussion 1¢ .
FCC order or state order raising rates

N N
NS W D

[t
N

(S
D 0 ~J 0

20

21 Q Do vou sccon this page wherc 11 savs.

22
23
24

call I'm sorry
MS JOYCE Lel's go ofl the
record
(SHORT RECESS )

BY MS JOYCE ;
subject to the comments requested”, Do vou
scc that? ‘

A No. I don't

25 Q Okav Aicyouon page 16 of thisjexhibit?

NICOLE FLEMING & ASSOCIATES |
(919) |

33 (Pages| 129 to 132)

567-1123

5af56207-l19dc-475d-9363-c7dd7de9610




Joint Petitioners v. Kathy Blake, Volume I 12-7-2004
BellSouth

Page 133 ) Page 135
1 A Yes I'mon page 16 1 different notices of proposed NPRMs :0\ er
2 Q Last sentence of the big fat bullel. 2 the past ycars -- over the pasi vears! .
3 Transition Period 3 Q Have vou never secn an NPRM llml scis
4 A Okay Last full sentence wath respect to 4 forth a farrly specific plan that the FCC
5 all clements” 5 mayv ntcud (o 1corporate?
& Q Kcep gomng 6 A 1can't say whether I have or haven't per
7 A Asdurnng the interin period  carriers 7 s¢ butl. agam. 1 think they're sctting
8 shall remain free to negotiate? 8 forth a plan within this Interim Rules!
9 Q Keepgong 9 Order that encompasses a 12-month period
10 A Oh.1t's on the top of my page 17 10 I mean. they said 1t basically 1n the| |
11 Sorry  Okay 11 first paragraph we set forth
2 Q Repagmation is the difference. okay 12 Q Arc they adopuing 1t?
13 A Yecs Iscethat 13 A Agamn |don't specificallv know whether
14 Q What do vou think the Commission meant 14 that word adopt 1s 1n here or not 1
15 when it said. we mtend 1o incorporate 15 still sce 1 as an order that scts forth -
16 this second phasc of the plan into our 16 what 1t savs n the body of the order
17 final rules” 17 Q Have vou read any court decistons besides
18 A It mcans that they're going to sci forth 18 the USTA 11 case that review an order of a
19 a. capntal P. capital T Transition Period 19 federal agency?
2 1n therr final rules. sumtlar to what they 20 A I'm sorry. can vou say that. agam?,
21 set forth here in the Internm Rules based 21 Q Havc vou cver read a courl case olhcr than
22 on whatever comments they get from the 22 USTA II that reviews an order of a lfederal
23 partics 23 agengy?
24 Q Docs that indicate to vou that the 24 A TI'eread the Eighth Crremt lc:c,qrdmg
25 Transiion Period on this page 16 1s final 25 something 1n the past. and I read lhc
l
Page 134 | ' Page 136
1 now? 1 suprcme courl about the combo -- l
2 A Wc're mterpreting 1t as such 1 mean. 2 combinations. so thosc come to mind '
3 it's set forth in here  It's -- Just 3 Q Do vou know what the term slmldzllrdrof
4 because they seck comments on something 4 revicw means? \
5 that thev're setting forth in this order 5 A No '
6 docsn't mean 1t docs away with -- my 6 Q Do you know what the term judiciability
7 opinion, doesn't do away with what's in 7 means? .
S this order S A No. Idon't know that. cither
9 Q Tnthus big bullet 2 on this exhibit 9 Q Doyouknow what the term jurisdictional
10 labeled Transttion Period. docs the 10 mcans? '
11 Comnussion state anvwhere that we adopt 11 MR MEZA Object to the form,
12 any thing? 12 A Junsdiction -- I mcan we talked |
13 A Tdon't sce those words here but again. 13 prevously about what we believe the
14 they went 1o a lot of trouble to lay out 14 Jurisdiction -- that tcrm means Bull Just
15 therr two-phasc plan in this Interim Rules 15 from my layman's understanding of; what
le Order with detarls and what would apply le that means that vou have oversight or the
17 when and even go bevond the 17 ability to constder something undef vour
S post-Transition Period under the premisc 8 purvicw
19 that 1f thev never come out with final 19 Q Ifa federal appellate court made a
2 rules. these Interim Rules kick n 20 statcment that said this 1s a
21 Q How many notces of proposcd rule makings 21 surisdictional 1ssuc. would vou know w Iml
22 of the Commuission have vou read? 22 that mecant?
23 A [have no -- Just forever or -- 23 MR MEZA Objcct to the fonn
24 Q Yes 24 A No Agam. I'm not an attorney Ag.un.
25 A Thavenocluc I mcan. I'e had several 25 I'm interpreting or reading this 01d«::r as
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Page 137 pPage 139
1 1t impacts BellSouth's ability to 1 cnterprise loops. and dedicated transport
2 ncgotiate these 1ssucs 2 15 that right?
3 Q Allnght And let me plcasc refer vou (o 3 A Asthey were defined by the TRO and
4 page 20 of yvour November 12th testimony 4 vacated by USTA I |
5 Exhibit 2 Bottom of page 20 5 Q Arcthere vacated clements 1 USTAiT that
6 A Exlibit 2. page 20. okay 6 are not froszen”
7 Q Lmc 23 you use the term new vacated 7 MR MEZA Objcct to the fonn'
g clements Do you scc that? S A Ican't think of any [ think the Interim
9 A Yes ] Rules Order pretty much addressed|all the
10 Q What's a new vacated clement? 10 clements that USTA 11 vacated bascd on how
11 A Well. the intent of a new vacated element 11 thev're defined in the TRO
2 was on March 13(h -- 12th. | gucss 2 Q And you scc here that -- lines 22 10 23.
13 After March 12th the Interim Rules -- or 13 page 20
14 the interim period no longer c\ists 14 A Ubh-hub
15 therefore. the Interim Rules Order goes 15 Q The Jomnt Peutioners will have nojlegal
106 away basically Thosc previous clements 16 right 1o obtain new vacated elements after
17 that werce frozen are no longer frozen. so 17 March 12th. 2003 '
18 they're vacated  So that -- the clements 8 When vou -- What does the verb,
19 that the Interim Rules Order put back into 19 "obtain" mcan therc? :
20 play for this nterim period after March 20 A Continue to recene They've got -
21 12th go back to being vacated that USTA 11 21 They're currently recen ing them prior to
22 sct forth  So that's new vacated as of 22 March 12th  After March 12th. ;| |lhc
2 March 12th 23 absence of a Transition Period. they would
24 Probably not a good usc of the 24 not be ablc -- have the right to continiic
25 terms there. but 1t's intending they newly 25 o obtam them as UNEs '
Page 138 Page 140
1 become vacated after March 12th 1 Q Would they be able to file -- or, rather,
2 Q Could tlus phrase also be worded newly 2 place new orders for vacated elcmc'nls
3 vacated elements” 3 after March 12(h?
4 A ltcould be. 1f -- I mcan. in the context 4 A Notas UNEs If we had an agrecimcint or
5 of final unbundling rules. they vacated 5 they were ordering as a tarT serv 1éc or
6 additional things or did away with 6 comparable service. | mean. they can do
7 obligations to provide additional 7 that at any time but tlis 1s 1n the '
S clements but this 1s 1 the context of S context of the Intertm Rules Order and
9 the Interim Rules  There's not a 9 what was vacated
10 Transition Perod and there's nothing in 10 Q Would they be able to continuc using
11 placc to start Maich 13th with how we 11 vacated clements as UNEs after March 12h.
12 handle things. there's no final rules 2 20057
13 then what was vacated by USTA 11 comes 13 A Agam. we'd imcorporate the lmnsmon
14 into play because the mterim period has 14 plan that we discussed under lssuc 3
15 cnded 15 1o mugrate off of the nugrated LICI]]LI][
16 Q Andyour understanding 1s that what was 16 You arc no longer obligated to provide vou
17 vacated by USTA 11 arc mass markel 17 an clement that vou're currently
18 switching. enterprise loops and dedicated 3 recciving  Qur proposal would be to ¢
19 transport. 1s that right”? 19 transition you to a comparablc senice. be
20 A Well. as it pertains to what the Interim 20 1t resale tanfl. commercial agreement
21 Rules Order froze and required us 1o 21 And that transition plan
2 continuc to provide pursuant to the 22 mcorporates a 30-dav window (o nugrate
23 uiterun pertod 2. off of (hosc clements that we're no longer
24 Q So the frozen clements under the Intenm 2 obligated to provide as UNEs

25

Rules Oider arc mass market switching

25 Q So s 1t vour tesumony that 1f the

NICOLE FLEMING & ASSOCIATES ,
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Page 141 Page 143
1 agrcement being arbitrated here doesn't 1 nonc of the state commissions 1n the
2 expressly incorporate the transition plan. 2 BellSouth region 1ssuc an order deciding
3 that on March 13th. Pctitroners have to be 3 the disputes 1n this arbitration by >
4 taken ofT of vacated UNEs? 4 March 12th. 2005?
5 A And to qualifv that 1n the absence of 5 A Well BellSouth s secking chdngg of Taw
€ final unbundling rules If there aren't 6 provisions -- mvoking change of layy
7 any f{inal unbundhing rules and there's no 7 provisions to mcorporate the interim |
8 provision for the next siv months. S Rulcs Order ito the current azrccn}lcnl
S transition plan afier March 12th then we 9 Q Presently with the Joint Petitioners --
10 would have no obligation 1o continue to 10 A Yes
11 provide thosc vacated elements as UNEs 11 Q --BellSouth 1s doing that?
12 We would (ransition in accordance with our 12 A Yes ‘
13 transition plan 13 So the inclusion of that with |
14 Q Inlssue 2-37 14 thosc Interim Rules Orders would put, the
15 A Yes 15 Transition Period into the current |
16 Q And also no new orders for such UNEs? 16 agrcement by which the partics would
17 A Rught 17 operate under :
€ Q Do the Peutioners' itcrconnection 18 Q And s that change of law process|a
19  agrcements as they stand todav provide for 19 ncgotiating process”
20 obtaining mass market swilching as a UNE? 20 A Its pursuant to the provisions oflhe
21 A 1bclieve they sull do. because they have 21 current agreement that deals with cham,c
22 not mass market switching -- I believe 22 of taw ‘
23 they stlll do I'm not surc of the status 23 Q How docs 1t work? :
24 of all the various language 1 the current 24 A 1'm not specificatly fanuliar with thc'
25 agreeiment Z5 enact language i the Joint Pcuuoncr§'.
Page 142 ‘ Page 144
1 Q Anddo the Pctitioners' current agrecments 1 but generally there's a window of (ime for
2 presently provide for them to obtain 2 etther party to contact the other pal"t_v‘to
3 enterprise loops as UNEs? 3 mm oke change of law and there's a Ipcrlod
4 A Ibclieve the current mterconnection 4 of timc for ncgotiations
5 agreement has not been updated or changed 5 And 1f the partics can't rcach |
6 to itmplement the TRO o agreement. then there's a window of tine
7 Q And do those agreements also provide for 7 for erther party to go to a comnussion to
S dedicated transport to be provided as 8 resolvc the matter. hence. the pclmon we
9 UNEs” 9 filed to have a generic change of Llw
10 A Yes asitevasted prior to the TRO and as 10 procccdmg_, 1o addrcss the cntire ch.mge of
11 the agireement exisied. 1t's forever -- 11 law process that's 1n process with
2 forcever long 1it's been in place 12 multiple CLECs. to do 1t all at one{time
13 Q What m your cstunation would happen if 13 Q So thosc petitions for generic procccdlng,s
14 none of the state commssions 1 the 14 began the change of law process. 1§ that
15 BellSouth region 1ssuc a ruling on this 15 correct? ! i
1é arbitration by March 121h” 16 A Thevdidn't -- |
17 MR MEZA Object 1o the form 17 MR MEZA Objection to the form
18 A Ifthere's no final unbundhng rules then 18 of the question
19 BellSouth would cffectuate a transition 19 A Tdon't know if they began the clmngc of
20 plan or -- Iet me thunk about that Hang 20 law [ mcan we mrtiated change of law
21 on onc sccond Okay 21 positions when the TRO came out | We
22 We're mn the arbitration -- Can 22 mitrated 10 when the USTA I came out.
23 vou pleasc state that again”? [ don't know 23 and then additional aspects of 1 witl the
24 if 11's & moot point or not 24 Interim Rules Order :
25 Q Invyour cstimation. what would happen if 25 So by virtue of thosce processes
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Page 145 . Page 147
1
1 and the change of law provisions we filed 1 ~ SIONATURIL '
2 a generic proceeding -- requested a z I Kathn ']3]<l|\o do hereby state u-n(kr oath
3 N ding I ) that | have read the above and loregong
generic proceeding 1n the stales o > deposition in s entirety and that the
4 address all of thosc aspects of those wame 1< a full true and correct ‘
5 change of law provisions at one (1me as 4 transenipt ol my testimony
K qr . anthiee ) o
6 they pertamn o the Interim Rules and the - Sl'l’-—“‘l“”;e 18 ‘“l“bll“‘l‘“ 1“‘”‘*““-‘"“ on
atached crrala shect 11 any
7 USTA Il and the TRO 5 T -
S Q Andonc last question Ms Blake Docs 7 ;
9 BellSouth have an obligation to honor 3 Kathv Blake i
10 effective interconnection agreements? lff g ; |
11 A Certamly ;o Slew !
¢ A 11 .
12 MS JOYCE I think we can close County of
13 for today 12 ;
\ > {
14 MR MEZA Okay 1z :
15 MS JOYCE Unlcss you have any y b\\'(,n;]l\l(:)l.lml subscnb;:(()i hetore me this
- : Ad P
le  questions 5
17 MR MEZA I'll save them until 18 :
18 vou'rc donc 17 Netarv Public
19 (THE DEPOSITION ADJOURNED AT 333 P M) 18 !
20 My commussion expires '
- 19
21 20
22 21 -
~ A
23 22
< .,
24 |
-
25 .5 !
Page 146 ' Page 148
1 ERRATA SHEET } i CFRTIfIC/\ 1k !
z State of North Carolina :
2 County of Hanett !
3 Ci]SC hame In the Matter of ’ [ Micole Ball Flemmg a notary public n !
4 4 and tor the State of North Carolma do !
o hereby certify that there came before me 1
5 Jomnt Petition NewSouth E an the th day ot December 2004 the
6 Communications lor purson herembetore mmad who was by me
: B duly swomn to testity to the trith and
7 Arbitration with BellSouth nothung bat 1he truth of his Enowledge '
S 1 cancerning the watiers 1 conoveisy i !
. this canse that the witness was thereupon
9 DC])OI]CI“ Kﬂlh\ Blake Volumc | oaamued nnder eath. the examuation
10 reduced to i pewniting by my<elt” and the
El deposition 1~ a e and acourate
11 Datc wanserption of the testunony given by )
2 ia the wilness .
12 11 [urther catils that T am not counsel
13 PAGE LINE READS SHOULD READ tr nor m the cmploymant of any of the
14 / / / Te partics to thiz achion that T am nat
! telated by Dlood or marage to any of the
15 / / / 1. parties not am D utetested  eithe .
16 / / / duectly or mducetly mitle results of :
14 thos action !
17 / / / 15 In witness whereot | have hocto set my '
Is} hand and affined my oflicial netaial
1 5’ / / / 13 scal tns the 22id day ot Decumba !
1 / / / 200 !
17
20 /A / iE
21 i
" / / / Z0 Micole Ball T lenming '
< / / / Motary Public !
23 / / / LJ_. My connussion espues /30603
2 /7 / 3
25 /] / 2
5
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Page 153 Page 155
1 KATHY BLAKE. 1 15 madc available 1nclude these
2 having been duly sworn. 2 clements
3 testified as follows 3 Arc there any other elements
4 CONTINUED DIRECT EXAMINATION 4 that -- or services that must be made
5 BY MS JOYCE 5 avatlable when switching 1s made
6 Q Good mormng. Ms Blake € available?
7 A Good morning 7 A Therc may be but this was all [ could
S Q You understand that you're still under S think of at the time I mecan this -- 1t
9 oath? 8 may not be limuited to these but there may
10 A Yes 10 be others that arc available with
11 MS JOYCE As a prelinunan 11 swiching
12 matter. Mr Meza -- 12 Q Do you know where an exhaustive list might
13 MR MEZA Yes 13 be?
14 MS JOYCE -- the carnier 14 A Notoff the bat 1 would suspect the
15 notification letter that we discussed 15 items that -- im my KKB-1 where we
16 vesterday and [ made a request for we 16 identificd what would be removed as a
7 found 1t 17 result of the vacatur and the Interim
S MR MEZA Oh 8 Rules Order -- impact of the Interim
19 MS JOYCE So I'm withdrawing 19 Rules Ordcr. you know. thosc items would
20 that request 2 be moyed 1nto that separatc attachment
21 MR MEZA Okay 21 that's referenced in KKB-1
22 MS JOYCE That makes things a 22 Q And KKB-1 1s that the exlubit that's
23 lttle casier 23 appended 1o vour November 12th testimony?
24 MR MEZA Ycah Sure 24 A Ycs
25 MS JOYCE Let's go off the 25 Q And 1t staies that it's attachment to
Page 154 Page 15€
1 rccord 1 nctwork clements and other services
2 (RECESS ) 2 11-8-04 draft?
3 BY MS JOYCE 3 A Yes
4 (Q Ms Blake, I just want to ensure that you 4 Q Dol have that nght?
5 have the exlubits that vou're gomng to 5 A Thats the label And | believe |
6 nced 1n front of vou”? 6 attached just one particular of the
7 A Ihave Exhubits | through & 7 company's -- onc particular Attachment 2
8 Q AHnght Just to rcfresh vour memony S for onc of the compaiues of the Jount
9 Exhubit 2 1s your November 2nd testimony 9 Pcutioncrs. NuVox
10 A November 12th 10 Q Ihave NuVox 1s that --
11 Q November 12th  And Exhibit 3 ts vour 11 A Ruight That's what I -- There were
12 Novcmber 19th testimony 12 different exact documents for KMC
13 A InTenncssee ves 13 Xspedius. and NewSouth that were submitied
14 Q We'll be spending some time with both of 14 1o the partics ‘
15 thosc documents 15 Q Arcthere any other documents that would
16 Plcasc turn to page 22 of vour le list the clements that must be made
17 November 12th testimony i avatlable when switching 1s made
18 A Okay 8 available?
19 Q And this s testimonv that regards Issuc 15 A Not that I'm awarc of
20 S-3 20 Q Further down the page on page 22. lines 16
21 A Yecs 21 10 22 vou discuss cnlerprisc market
22 Q Athnes 10to 12 vou hist some network 22 loops Do vou scc (hat?
23 clements. and vou state at lines 8 (0 9 23 A Yes
24 that cxamples of clements are services 24 Q And vou statc that it's defined as
25 that must be madc available when switching 25 transnusston facilitics between a
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Page 157 Page 159
1 distribution frame or its equnalent 1n 1 other portions of thc TRO that you just
2 the ILEC central office and the loop 2 mentioned. yvou intended to mcorporate
3 demarcation point at an end-user customer 3 them here?
4 premuscs at the DS-1 and DS-3 level. 4 A Wwell. this was the basis for idenufs ing
5 inctuding dark fiber loops Do yvou sce 5 the definion of a loop  And (hen when
6 that? © vou attach the qualifict of an enterprisc
7 A Yes that 1s correct 7 to 1t 1t limits 1t to the DS-1 and above
8 Q Andyou quoted a paragraph from the ) as opposcd 1o a mass market which 1s
9 Tricnmal Review Order  Does that S below DS-1
10 represent that that paragraph is the 10 Q And that understanding 1s something you
11 source of the statement vou make at lincs 11 mntended to icorporate 1 your iestimony
12 17 1o 197 12 at lines 16 10 227
13 A Yes That paragraph s probably one of 13 A Well Ithmk it's subsumed by the
14 thec many paragraphs m the TRO where they 14 definttion of cnterprisec market loops. the
15 reference the defintiion of loops -- 15 reference back to 249 that defincs the
16 cnterprise market loops 16 loop. what a loop 1s. an unbundlcd loop 1s
17 Q Do vou know the other paragraphs? 17 pursuant 1o the TRO and the Remand
18 A Notoff the top of my head. no 18 Order --
19 (DEPOSITION EXHIBIT NO 9 WAS MARKED ) 13 Q Do yousce the word --
20 Q TI'm handing you an exlubit labeled Exhibit 20 A --previous decision
21 9 Do vou rccognise this document? 21 Q ['msorry
22 A ltappears to be an excerpt from the 22 A I'msorry
23 Tricnmal Review Order relcased August 23 Q Doou see the words DS-1 or DS-3 or dark
24 21sl 24 fiber m paragraph 2497
25 Q And do you sce that paragraph 249 1s 25 A No [swmd previoushy 1 did not But
Page 158 Page 160
1 reproduced 1n this exhibit? 1 agaim. 1t's by an extension of the word
2 A Ycs Ido 2 enterprise and other parts of the order
3 Q Can you show me where in paragraph 249 vou 3 that define enterprise as the
4 can find the notatton of DS-17” 4 high-capacity levels
5 (PAUSE) 5 Q And you've testificd that enterprise
€ A 1don't spectfically sec the tcrm DS-1 1n 3 market loops were vacated by USTA 117
7 this paragraph It docs reference back to 7 A Yes | have And, again. that was
S the UNE Remand Order on the top of page S acknowlcdged 1n the Interim Rules Order
8 132 would be encompassed in -- 1 mean. 9 where the Comnussion presumed they were
10 the cnterprisc defimition 1s -- gets 10 10 vacated as well
11 the high specd as opposcd 10 mass 11 Q Can>you please pick up Exhubit + which s
1z markcts  And this 1s referencing the 12 the Interim Rules Order”?
13 definition of & loop  When vou attach the 13 A Ycs
14 cnlerpnise to 1t that's where 1t gets (o 14 Q Wherc do you find the Comnussion's
15 the high-speed -- mgh-capacity DS-1 DS-3 15 presumption that enterprise market loops
1¢ level 16  were vacated?
17 Q What's the basis [or vour statement” 17 A In footnote 4 -- In the last senience
18 A Well there's other parts within the TRO 18 footnoltc 4 on page 2
19 that discuss cnicerprisc market and the 19 Q [Isthat the hine that states we do not
20 mass market definitions as to what those 20 lake a position on that question here. but
21 arc comprised of  And then cnterprisc 21 to cnsure a smooth transition governed by
22 market would be the DS-1 and above Mass 22 clear requirements. we assume, argucndo
23 market would be below DS-1 or 4 or 23 that the DC Circuit vacated the
24 moic -- less than 4 DSL cquivalent 2 Commnussion's cnterprise market loop
25 Q And s -- vour understanding regarding the 2 unbundling 1ules?
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Page 161 Page 163
1 A Yes that's the point T was referencing 1 arcvacated along with swilching and
2 And there's another reference to 1l as 2 dedicated transport
3 well [ believe in 23 or 16 3 Q Is it BeltSouth's position that the FCC
4 Ycs paragraph 23 on page 13 night 4 has held that enterprisc market loops werc
5 m the nuddle where 1t starts. further as 5 vacalted by the DC Circunt?
6 described aboyve. while we requure 6 A Ycs
7 incumbents to continue providing the 7 Q Abscnt the discussion of cnierprisc loops
8 specific clements at the June 15th rates g in the Interim Rules Order do you know
9 tcrms and conditions. we do not prohibit S whether BellSouth would have provided
10 incumbents from mitiating change of law 10  cnterprisc loops?
11 proccedings that presume the absence of 11 MR MEZA Object to form
2 unbundling requirements [or switching, 2 A lmean we had that --1t's my
13 cnterprisc market loops. and dedicated 13 understanding we had that interpretation
14 transport so long as they reflect the 14 ol the USTA II vacatur of enterprise
15  transitton regime sct forth above 15 market loop before the Interim Rules Order
16 Q Sonthat hinc that you've just read. who lo camc out So the answer to that question
17 would be presunung the absence of 17 1S vCS
18 unbundling requirements? 8 Q And rcturning (o patagraph 23 from which
19 A Well 1tappcears the FCC has presumed the 18 you read
20 absence of unbundhing requirement. and 20 A Uh-huh
21 then therr mstructions are not 21 Q Do ou agree that the sentence that you
22 prohubiting us from pursuing changc of law 22 read regards incumbents imtiating change
23 rclative o the Interim Rules or the 23 of law procecdings?
24 presumption of no unbundling requircments 24 A Ycs [mcan we do not prohibit
25 upon relcasc of final rules 25 incumbents from nutiating change of law
Page 162 Page 164
1 Q Allnght Let's go back to footnote 4 1 procccdings
2 A All nght 2 Q And it further says that. in those
3 Q Maybe if we start there Do you know what 3 proccedings. thev may presume the absence
4 it mcans 1o assume arguendo? 4 of unbundling requirements Do yvou scc
5 A I'mnot exactly sure what arguendo -- 5 that?
o other than probably the parts of the -- 6 A Ycs
7 assumed for argument's sake 7 Q Do you cquate this sentence with an FCC
€ Q Do yvou thunk that to assume something for g pronounccment that enterprise market loops
9 argument's sake 1s 10 take a position on 9 were vacated?
10 that 1ssuc” 10 A [take 1t for the intent of this Interim
11 A Well tlus whole ordei 1s an mterum oider 11 Rules Order they're taking the position --
12 to address the USTA Il vacatur of the 12 or presumption that they arc vacated. and
13 TRO's order. thosc clements that were 13 then we're -- 1 the cffort 1o 1mplcment
14 vacated  Again. o therr final rules. 14 tlus Intcrim Rules Order and cffectuated
15 they arc going to be looking at the whole 15 in the agreements we're lollowing that
1¢ mmpatrment analvsis and determining what 16 same presumption along with our position
17 obligations BellSouth has to unbundle 17 relative to USTA 11
S pursuant (o 251 8 Q All nght This morning you pomnted me (o
19 So for the intent of implementing 19 two parts of this Interim Rules Order upon
20 and interpreting this Intertm Rules Order. 20 which vou rely for the statement (hat the
21 wc're basing our mterpretation as well as 2 FCC presumed the vacatur of cnterprisc
22 the USTA I decision that the clear 22 market loops. 1s that right?
2 dircction scetns to be. going forward. 23 A Paragraph 23 and footnolc 4. ves
24 assume. lake the position. bascd on therr 24 Q lsthere any other part?
z wording here. that enterprisc matket loops 25 A There mav be. but I would -- there mav
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Page 1?5 Page 167
1 have been some reference to what we 1 can do n the mcantune cffcctuating change
2 discussed above or some terms that may 2 of law 1 anticipation of the final
3 have -- may be 1 here again  1'd have 3 rulcs
4 1o rcad 1t probabiy from cover to cover -- 4 And bascd on their presumption.
5 Q All nght Andsou agree -- 5 that for going forward -- vou know for
© A --towhat thosc -- 6 arguendo purposcs. whatever for going
7 Q Andyou agree that footnotc 4 mncludes the 7 forward they presume they were vacated
g words wc assume. argucndo that the DC 8 and that's the samc position we arc taking
9 Crrcunt vacated the Commission's 9 in the contest wath our position on the
10 caterprise market loop unbundling rules? 10 USTA NI
11 A Yes that's what 1t says 11 Q Is it vour position that the fact that
2 Q And mn paragraph 23 we agree that the 12 enterprisc market loops are part of this
13 scntence that vou rcad regards incumbents 13 Interim Rules Order demonstrates that the
14 mitiating change of faw procecdings? 14 FCC belicves that enterprise markcet loops
15 A Yes n the contest of inplementing the 15 were vacated?
16 Intcrim Rules Order and what 1s expected 16 A [think the Interim Rules Order speaks for
17 to come out of the final rules 17 tscll. what tt says here as far as what
18 Q And from those two portions of the order 18 they assumed or presumed and what they
19 vou derive that the FCC behieves that 19 ruled here i thus Interim Rules Order
2 cnterprisc market loops werce vacated? 20 You know coupled with thesc two
21 A 1 mcan. that contnibuted to the whole 21 cites that we've been discussing. along
22 understanding of how we're implementing 22 with the entire order. along with the USTA
23 the Interim Rules Order  And I'm not -- 23 IT decision. the posttion that was taken.
24 Q Whosc understanding? 24 that 1s how wc're attempting to proceed 1n
25 A BcllSouth's understanding of how we're 25 getting the language mnto this agreement
Page 166 Page 168
1 going 1o implement and cffcctuate 1t 1 and you know, cflcctuating what clements
2 this agreement that we're working on now 2 arc frozen, and terms and conditions
3 the change of law and how the -- the 3 predicated -- or prompted the. yvou know.
4 current agreement needs to be amended or 4 production of attachment -- my Exhibit
5 what language neceds to be n here 1o 5 KKB-1 that shows what clements need to be.
© accommodate the final unbundhing rules 6 you know. frozen or moved 1nto a
7 Q And that -- that BellSouth understanding 7 subscquent attachment just the whole
8 1s derived from the two portions of the S implementation of this for when the final
9 order that you've idenuficd todayv” 9 rules come out
10 A Thosc two portions in the content of the 10 Q [Is it BellSouth's position (hat the
11 cntire order 1 mean 1t's an entue 11l entuety of federal unbundling rules in
12 order that we're implementing  Change of 12 the post-USTA I environment to datc 1s
13 law 1s going to impact the mass market. 13 recorded m tlus document before you?
14 1's gong to impact the dedicated trans 14 MR MEZA Object to the form
15 -- I mecan. the switching and the 15 A No
16 dedicated transport and that 1s just onc 16 Q And so BellSoutl's position essentially 1s
17 of the three parts that is addressed 1n 17 that anvthing 1n tlus order that has been
18 the Interim Rules Order relative to the 18 frozen cquates to a vacated clement?
19 vacated clements from USTA (1 19 MR MEZA Objcct to the form
20 Q And what do vou mean by. in the context of 20 A BcllSouth's position 1s that this Interim
2 the whole Iaterim Rules Order? 21 Rulcs Order addressed thosc portions off
22 A Well. [ mean. we're reading the 22 the TRO that were vacated by USTA 1 and
23 requircinents sct forth in the Interim 23 how (o -- what 1o do with those 1 this
24 Rules Order talking about what has 1o be 24 mtcrim perrod unul they come up --
25 frozen. how you cffectuate that. what yvou 25 unttl the FCC comes up with final rules
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Page 169 Page 171

1 And what we've done 1s taken tlus 1 thosc included 1n Pctitioners' agreements?

2 Intcrim Rules Order. put 1t mto language 2 A l'msurc they would be. ves

3 and practice to comply with what tlus 3 Q What would render the agreements TRO

4 order allows us to do 4 comphant?

5 Q Okav I feel like there's a lot going on 5 A Effectuaung an amendment that

€ i vour answer right there. but I'm just 6 icorporates the non-vacated elements of

7 tnng to understand  While the document 7 the TRO mito the agrecment

3 may spcak for itsclf. I'm cntitled 1o know 8 Q Arc mass market swiching. dedicated

9 BellSouth's lerpretation of that 9 transport and cnterprisc market loops
10 language 10 ~acated clements? '

11 MR MEZA She's grven it to vou 11 A Thevarcvacated but that would be

12 repeatedly. and you know. we're going 12 pursuant to the USTA Il and the Interim
13 around in circles here  She's given vou 13 Rules Order  The TRO came out before the
14 the answer siN and scven times now 14 USTA Il came out  And there were

15 MS JOYCE s that a speaking 15 provisions m there that climinated things
16 objection? 16 that havc not been vacated. like OCN level
17 MR MEZA You can construc 1t the 17 transussion. fiber-to-the-curb has been

S wayitis I'm tething vou what's 18 subsequently decided . entrance factlitics
13 happened 1n the last 20 minutes or so. 19 were removed from the TRO as a requirement
20 so 20 as part of dedicated transport  They were
21 Q So from the two portions of the order that 21 not vacated. so that -- that part of the
22 youand I discussed and the general 22 TRO was not vacated therefore. that
23 content of order. BellSouth has construed 23 definmition of dedicated transport abscnt
24 that enterprise market loops arc vacated? 24 the requirement o proside entrance
25 MR MEZA Objcct to the form 25 facihities still stands and that would be

Page 170 FPage 172

1 A Those that vou just said along with our 1 Just onc example of something that would

2 rcading of USTA 1 2 nced to bc amended 1nto the agrecment, (o

3 Q And s it your posttion that dark fiber 3 remove cntrance facilitics, OCN level

4 enterprise loops are included 1n the 4 transnussions from the definition of

5 vacatur? 5 dedicated transport

6 A Ycs & Q So vour tcsimony at page 23 of vour

7 Q And s that also derived from your reading 7 November 12th testimony --

8 of USTA IT and the Interim Rules Order”? 8 A I'msorn 237

9 A Yecs 9 Q Ycs
10 Q And would that be the same portions of the 10 A Page23?

11 Interum Rules Order that vou and 1 just 11 Q Page23

12 discussed. footnotc 4 1n paragraph 23”2 12 A Okay

13 A Ycs again coupled i the content of (he 13 Q Lines 1010 15 Docs this testimony

14 cntire order along with USTA 11 14 reflect your posttion that Pctitioners'

15 Q And!Ibeclicve you've testified that the 15 enisting agreements should be amended to
16 Pctitioners 1n this arburation presently lé comply with the portions of the TRO that
17 operale under agreements that include 17 were not vacated”

3 provisions for mass market switching 8 A It nceds to be amended (o be comphant
19 enterprise market loops and dedicated 19 with the TRO and the subsequent decisions
20 transporl. 1s that correct? 20 and the Interim Rules Order that came out
21 A 1bclicve that's currently i their 2 subscquent to that 1 mean that's the
22 agrecment Ti's my understanding they 22 mtent. 1s to get the agreement compliant
23 have not been modificd to be TRO compliant 23 with the current state of the law  The
24 1o remorc those aspects that were vacated 24 law s TRO USTA II. Intetrim Rules Order.
25 Q And the rates for thosc clements. aic 25 and hopefuliyv soon the final unbundhng
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Page 173 Page 175
1 rules  So because all these things have 1 they were decided i the TRO
2 transpired since last Scptember up till 2 Q Ms Blake. do vou hayvc a copy of Black's
3 August. post-August then soon. in the 3 Law Dictionary 1n vour office?
4 next couple of weeks the law has 4 A Therce's one down the hall | don't have
5 continued (o change 5 onc spectitcally tn nn office. no
6 Q Allnght I'm looking at lines 10 to 15 © Q How often do vou go look up defimitions in
7 A Uh-huh 7 Black's Law Dictionarnv?
8 Q Can vou show mc where 11 indicatcs that 8 A Noteryoficn
9 the agrecements should be modificd (o 9 Q Canyou pleasc turn 1o vour Exlubit 3.
10 comply with the Interim Rules Order? 10 November 19th testimony
11 A Well that's the whole gist of this 11 A Uh-huh What page?
12 arbitration that we're 1n now. the 12 Q Page 17 note 4
13 supplement -- subsequent -- supplemental 13 A Uh-huh
14 1ssues we've ratsed arc i that veimn. to 14 Q Here I behieve yvou're quoting from Black's
15 get the new agreement compliant with the 15 Law Dictionary. the 2000 cdition for the
16 Interim Rules Order. and I believe we're 16 defimtion of progenv?
17 pursuing change of law provisions with 17 A Yecs
8 vou -- with the Jomt Petitioners 18 Q Wiy did vou include that in this
19 currently outside of this to modify yvour 19 tlestimony”
20 current agreement to be compliant 20 A It's mcluded here to pomt out the -- in
21 Tlus addresses the TRO aspect of 21 relation to where 1t's referenced and to
22 1t and the fact that the current 22 the question of the -- on the previous
23 agreciment -- the definitions n the 23 page that the Joint Pctitioners assert
24 current agreement for thesc clements 1s 2 that we can't amend their current contract
25 not cxen TRO compliant 25 to implement the Interim Rules Order that
Page 174 Page 176
1 Q So i addition to the TRO. BellSouth's 1 them contending that was part of the
2 mtention 1s to have the agreements be 2 agrecment. based on my understanding ol
3 comphant with USTA 11 and the Interim 3 the Joint Pctitioners' reading of the term
4 Rules Order? 4 USTA 11 and 1ts progemy
5 A Correct 5 It appeared to me that the Joint
9) MR MEZA Obicct to form € Petitioners werce considering the Interim
7 Q And vou would agree that there arc 7 Rules Order as progeny of USTA 11 which
g portions of the TRO that were not 8 1L 1s not. bascd on my understanding of
9 vacated? 9 progeny  So just trving to clcar up the
10 A Yos 10 difference between the usc of that USTA 11
11 Q And wherc did vou derive your 11 and progeny with the other aspects of the
1z understandimg of which clements were not 12 90-day abatcment period
13 vacated? 13 Q Isvour cntire understanding of the word
14 A Well marcad of USTA Il 1t defined 14 progeny derived from tlus Black's Law
15 what clements they were vacating The 15 Dictionary delinition?
16 Interim Rules Order set forth how thosc 16 MR MEZA Objcct 10 the form
17 vacated clements would be handled 1 an 17 A Ycs pretty much
3 mterim perrod and did not impact those S Q Why is the Interim Rules Order relevant to
19 non-vacated elements  So anything that 19 this arbitration?
20 was not vacated by USTA 11 that still 2 MR MEZA Object to the form
21 stands n the origial TRO. such as 21 A well the mitial matter hke we
22 cntrance facihiies OCN level 22 discusscd yesterday . (he partics agreed 1o
23 transnnssion. fiber-to-the-curb., 23 meorpora(e the impact of the Interim
24 fiber-to-the-home. thosc aspects were not 24 Rules Order mto supplemental issucs
25 vacated by USTA 1T they stll remain as 25 this arbitration
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Page 177 Page 179
1 Q Do you know what the word "rclevant” mcans 1 USTA ll-comphant agrecment  And getting
2 m my qucstion? 2 there was the goal during the abatcment
3 MR MEZA Object (o the form 3 And we agreed on addritional supplemental
4 A Maybe vou can answer —- 1 mean no | 4 1ssucs and then agreed to include the
5 mecan | -- restale vour question. | 5 Interun Rules Order n those supplemental
6 guess  I'm not surc what you 6 1ssucs and how they would be addressed
7 Q T'll restate the question then as why is 7 going forward n the new agreement
S the Interim Rules Order part of this 8 1t didn't preclude us from., vou
9 arbitration? 8 know pursing change of law on the Interim
10 A Because the partics agreed outside the 10 Rules Order or the -- ulumately -- the
11 agreement from the 90-dav abatement to 11 Intertm Rules Order [ mean. it didn't
12 incorporate the Interim Rules Order mto 2 enist when we did the abatement
13 this arbitration for the new agreement 13 Q Isit BellSouth's position that the FCC
14 Q Does the Interim Rules Order implement anv 14 has not taken steps to comply with the
15 decisions of a court or another agency? 15 vacatur and the USTA 11 dccision?
16 MR MEZA Object to the form le MR MEZA Objcct to forim
17 A No ltdefines a process for an mterim 17 A Thec USTA Il vacated and remanded stuff
18 period of time of how to handle -- how 1o 18 back to the FCC to do 1t right, hopefully
19 procced or how to operatc. how the parties 19 and the outcome will hopefully be mcluded
20 should mteract during tlus mtcrim period 20 i the final unbundhing rules The FCC,
21 until they 1ssue final rules so there's 21 1n cssence. it my opinion 1ssued the
22 not destabilization and so the market 22 Interim Rules 1n order to -- for all the
23 isn'l i a more state of flus 23 rcasons they state in here  Maintain
24 Q Could vou look at your Exhibit 4 on the 24 stability not have. you know shock to
25 front page It's the Interim Rules 2 the market tf we stop taking -- vou know
Page 178 Page 180
1 Ordcr 1 1f we no longer -- we interpret 1t that
2 A Uh-huh 2 there arc no longer unbundling rules in
3 Q Paragraph one 3 this interim pertod and just kind of
4 A Uh-huh 4 mamtain kind of the status quo
5 Q The Commussion states they arc 1ssuing a 5 Q Is1t BellSouth's position that the
0 notice of proposed rule making -- and I'm 6 [nterim Rules Order 1s not any part of the
7 paraphrasing -- that will implement the 7 FCC's effort 1o complv with USTA 117
g obligations of scction 251(c)(3) of the 8 MR MEZA Object to form
S Communications Act 1 a manner consistent 9 A I'mcan USTA Il m my opion. dictated
10 with the US Court of Appcals for the DC -- 10 1o the FCC to redo what you did n parts
11 the Distiict of Columbia Crrcunt decision 11 of the TRO. and how the FCC 1s determining
2 i United States Telecom Association 12 1o accommodatce that or comply with that
13 versus FCC - Do vou see that? 13 would be 1 my oprmion. what they'll
14 A Uh-huh 14 1ssuc 1 the final unbundling rules
15 Q Sowould you agree that this order was 15 Agamn 1think the Interim Rules were how
16 rcleased 1n order to complhy with the DC 1o to operatc unul they do that
17 Circunt deciston m the USTA 1} the case 17 MS JOYCE Could mv rcad that
18 stated there? & question back”
19 A No [wouldn't 1 mecan Isce thusas 19 (THE COURT REPORTER READ BACK THE
20 Interim Rules Order of how wc operatc 20 REQUESTED PORTION OF THE RECORD )
21 unul they come out with the final rulcs 21 A Well going back to -- 1o -- I think
22 You know, agam. [ think the abatcment 22 an cffort to answer that question. when
23 agrcement speaks for ttsell. and. agaim. 23 vou look at the additronal parts of tlus
24 'm not an attoiney  The mtent of doing 2 first paragraph vou've referenced to. the
2 the abatement was (o make surc we had an 25 notice of proposcd rule making 1s their
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Page 181 Page 183
1 cffort to solicit comments so that they 1 And 15 vour testimony that these
2 can comply with USTA 11 so the FCC can 2 1ssucs arc somce of the things that arc
3 comply with USTA II when they ultimately 3 open for comment?
4 issuc therr inal rules 4 A Yes bascd on the mnclusion of them. and
5 The order which 1s the Interim 5 they mav expand them more individually
0 Rules Order part that addresses what we do 6 below that
7 m thus iternm period until they come out 7 Q And BellSouth's position is that the
8 with final rules. 1s designed to avoid 8 [nterim Rules Order freezes some clements.
9 mterruption 1 the telecom market while 9 1s that right”?
10 these new rules are bemng written  So the 10 A The ordering scction of -- The order
11 Interim Rules Order portion about what's 11 scction of this Interim Rules Order.
2 vacated. what's frozen. and how they're 12 starting at paragraph 16 scts forth.
13 gomng to handle vacated clements and terms 13 therclore the process for what 1s
14 and conditions that wholc part of 1t 18 14 considered frozen and how something
15 for the wholc stability of the market 15 that -- how it could be modificd
16 The notice of proposcd rule making portion 16 after -- hike the mtervening order or a
17 of this. of course. 1s for them to seek 17 statc commuission order raising ratcs or
18 comments so that they can do it right 1n g voluntartly negotiated agreements bevond
19 the final rules order 15 what was n placc Junc 15th
20 Q What are thev secking comments on? 20 Q Dud the FCC's freczing of those certain
21 A Just the duferent imparrment. and how the 21 elements havc anything to do with USTA
2 mmpairment standards should bc A whole 22 1?
23 scction back herc 1 don't have every 2 MR MEZA Object to the form
24 item on here  What the (ransition process 24 A Idon't know that it had directly to do
25 should be distinction between qualifs g 25 with USTA I T mean 1t --1t's -~ 1t
Page 182 Page 184
1 and nonqualifving. basically paragraph 8. 1 bastcally bought them time until they
2 which identifies what they vacated and all 2 complicd with USTA I in therr final
3 the stuff that was delcgated to the states 3 unbundhing rules
4 for them 1o do the impairment analysis 4 Q What do you mean "bought them time"”?
5 They have to redo that themselves. so 5 A Well. I mean theyhe sct forth an mnterim
6 Q You're referring to paragraph 87 ) period of how the partics -- how the
7 A Yes 7 industry should operate during -- until
S Q Where it savs the USTA I court. inter 8 they comply with USTA 1 1n therr final
9 alia, a-l-1-a vacated the Comimussion's 9 unbundling rules. until they 1ssue thosc
10 delegation of authortty to staic 10 rules that thev were dirccted to redo by
11 commuisstons to cngage 1 further granula 11 USTA Il They basically just [roze status
2 impairment analysis? 12 quo. 1f vou will for those vacated
13 A Uh-huh 13 clements that were vacated by USTA 11
14 Q Vacated the Comnussion's distinction 14 Q And what 1s the effect of -- strike that
15 between qualifying and nonqualifying 15 Docs BellSouth belicve that the
16 services vacated and remanded the 1o FCC docs not think that comphance with
17 natiomwide impairment findings from mass 17 USTA I1 should happen vet?
8 market swilching and dedicated transporl. 18 MR MEZA Objcct (o the form
19 and 1n the context of reviewing the 19 A Docs BellSouth think that -- Can you ask
20 Commussion's' finding on dedicated 20 that again? I'm sorrv 1 lost vou
21 transport. vacated and remanded the 21 Q Docs BellSouth belicve that the FCC docs
2 fatlure by the Commission (o consider 22 not think that compliance with USTA 11
23 alternative network access clement 23 should happen vet?
24 arrangements. such as tariffed offerings 24 MR MEZA Obicct to the form
25  offered by imcumbent LECs 25 A lmcan I think the FCC 1ssued 1ts Interim
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1 Rules Order for the reasons sct forth in 1 90-day abatemcent so that they can consider
2 there in the Interim Rules Order. for 2 hiow the post-USTA 11 regulatory framework
3 stabtlitv and how to handle these 1ssues 3 should be incorporated Do you sce that?
4 -- these items that were vacated and that 4 A Ycs
5 they would ultimately have final rules on 5 Q Isut BellSoutl'’s position that the
6 so I don't think the FCC cver said don't 6 Interim Rules Order 1s not part of the
7 comply with USTA If T mcan. I'm not surc 7 post-USTA 11 regulatonn environment?
S I understand your question 8 MR MEZA Objcct to form
9 Q Does the parties' agreement 1n this 9 A My understanding of the mtent of the
10 arbitration regarding abatement rcgard 10 terminology used 1n this leticr or motion
11 umplementation of the Interim Rules Order”? 11 was that post-USTA 11 meant USTA 1. and
12 A The specific 90-dav abatement (hat was 12 iy ing to get the agreement compliant with
13 filed and the motion for the abatement 13 USTA 11 at this time and place The
14 docs not address the Interim Rules Order 14 Interim Rules Order hadn't even been
15 because 1t was addressed -- 1 was 1ssued 15 rclcased at thus time this was written
le after the motion was filed for the 16 So the mtent of the world we lived 1n at
17 abatement. so 1t didn't come out until 17 the time this was done was USTA 11
18 August and wasn't effectve until 18 Q Ibclicve my question was. does BellSouth
19 September So that was the reason for the 19 believe that the Interim Rules Order 1s
20 subscquent agreement to include an Interim 20 not part of the post-USTA II regulatory
21 Rules Order 1n this arbitration 21 framework?
22 Q There was a subscquent agreement? 22 MR MEZA Object to form
23 A Yes it's my understanding  Whether 1t 23 A Not as the context of this sentence 1s
24 was formally -- We talked about 1t 24 used 1n this letier 1t does not
25 sesterday - Whether 1t was formally 25 Q Inany other sense. does BellSouth have an
Page 186 Page 138
1 documented or just an c-manl agrecment 1 undcrstanding derived from any other
2 I'm not familiar with the form that 1t 2 source that the Interim Rules Order 1s not
3 took 3 included m the post-USTA 11 regulatory
4 Q And would vou agree that the Interim Rules 4 framework”
5 Order came later 11 time than the USTA 11 5 MR MEZA Samc objection
6 dccision” © A Not that I'm awarc of The mtent of this
7 A Yes Absolutcly And. agam the intent 7 abatcment was to address USTA I1 mn the
) of the abatement was 10 make surc we had a S content of this motion and post-USTA 11
9 USTA Il-compliant agrecment. and [ think 9 rcgulatory framework at this juncture
10 there was some concern that we would 10 mecant USTA 11
11 contend that the Joint Petitioners 11 Q Was the parties' sole mtent at this time
12 couldn't mamntarn their current agreciment 2 1o perfoim the work that 1s memoriahized
13 and we wouldn't do anything to try and 13 in this joint motion?
14 bump them off of their current agreement 14 MR MEZA Object to the form
15 during that 90-day abatement period 15 A Wewilldo what 1s hsted m this joint
16 Q Okav Could vou pleasc pick up Exhibit 8 le motion along with the other agrecment to
17 which 1s a copy of the joint motion to 17 mcorporate the Interim Rules Order 1 our
18 hold proceeding i abevance 8 going forward arbitration. but we're not
19 A Uh-huh 19 precluded from pursuing change of law on
20 Q And turn to page 2 20 the Internm Rules Order outside of -- |
21 A Uh-huh 2 mean we're not limited by lus abatement
22 Q The nuddle paragraph -- 22 from pursuing change of law to modify vour
23 A Uh-huh 23 current agreenient -- the Jomt
24 Q --states that. in light of these events 24 Pctioners’ current agreement to get 1t
25 the partics have agreed to proposce a 2 comphiant with the Interim Rules Ordet
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Page 189 Page 191
1 You will still be operating under your 1 agrec otherwise. to do something outside
2 currcnt agreecment just be amended to 2 the law
3 incorporalc the Intcrim Rules Order 3 Q And n the phrase post-USTA II. do vou
4 Q Arcthosc two operations (he change of 4 know what "post” sigmfics that word?
5 law and then tus arbitration related? S5 A Tmean 1t would happen after
& A Thev're related n the aspect that they 6 Q So the phrasc post-USTA Il means afler
7 both involve the Joint Petattoners their 7 USTA 1V
8 current agrecement versus the new S A Inthe context and my understanding of the
9 agreement 9 mntent of this agreement was 1o get the
10 Q Do they mvolyve the same subject matier? 10 agreement to complyv with USTA I to
11 MR MEZA Object to form 11 address USTA IT
12 A Tosome aspects. they would | mean the 12 Q Yes but my question was a lot morc
13 currcnt agrcement has all the old stuff 1t 13 siple  It's ssmply. does post-USTA |1
14 has in 1t The new agreement will be 14 mcan after USTA 117
15 going forward. what needs (o be the 15 A I'mcan post-USTA Il means USTA 11
16 current law - And our attempt 1s to get lo happened and then we're effectuating what
17 the current agrecment -- the old agrecment 17 USTA Il did. so
18 modificd to be compliant with the current 8 Q You've testified that post means after?
19 law as long as the parties arc operating 19 A Ycah post means -- you can look n the
20 under the current agreciment 2 dictionary Yeah. post means aftcr
21 Q By "current law". do you mean current 21 Q So post-USTA II mcans aficr USTA [1?
22 unbundling laws? 22 A Rught. but in the context of USTA 11 ves
23 A The current law as 1t sits today complying 23 Q Given your understanding of what the word
24 with the Interim Rules Order and USTA 11, 24 progeny means. as vou used 1t 1n vour
25 TRO 25 November 19th testimony --
Page 190 Page 192
1 Q Sothere arc several components of current 1 A Uh-huh
2 unbundhing law? 2 Q --what i vour nund. 1s the difference
3 A Yes lmecan we've got TRO. USTA 1. and 3 between these two phrases  Post-USTA 11
4 the Interim Rules Order and hopefully 1 4 whtch 1s 1n the motion. and USTA H and
5 the next week or so final unbundling 5 its progeny”?
© rulcs & A Which s also in the motion Well, again.
7 Q And do vou behieve that the parties should 7 why different terms were used n this
] comply with all of the current unbundling 8 motion. I can't speak 1o because 1 didn't
9 laws? 9 writc it It was between the partics
10 MR MEZA Objcct to the form 10 My understanding of the micnt of
11 A It's BellSouth's mtent for the agicements 11 this abatement was to address how USTA
12 1o be complhiant with the law  The purposc 2 IT -- how we need to operate under USTA
13 of the abatement as 1t relates to the 13 I
14 current agreement was to ensure the Joint 14 As far as. vou know. post-USTA 11
15 Petitioners that we weren't going to -- 15 versus USTA 1T and 1ts progeny based on
le durmg this period from the USTA 1 1o 1l¢6 mv definttion. as | understand out of
7 whenever the final rules arc. that we 17 Black's Law progeny would be a subscquent
S weren't going o stop providing stuff in 18 order reaffirnung or reholding what USTA
19 your current agreement 19 I did The Interim Rules Order didn'( do
20 Q Do the partics need to comply with all of 20 that
21 the current unbundling laws? 21 Q The Interum Rules Order does not imclude
22 MR MEZA Objcct to form 22 an FCC opinion on what USTA 11 did?
23 A Yes. the parties nced (o be compliant with 23 MR MEZA Objcct (o the form
24 the law. cuther -- or whatever's 24 A It's not my understanding that 1t
25 established n thert agreement 1f they 25 realfirms or restates. rcholds that
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1 previous decision of USTA 11 1t just 1 A Agam. as | stated before. T mean the
2 scts forth a process for how we will 2z Intcrim Rules Order came after USTA 1T so
3 opcrate or what will happen in this 3 in the content of did the Intcrim Rules
4 micrim period until they 1ssuc therr 4 Ordcr come afier USTA 1T yes 1t came
5 final rules that would be complamt with 5 after It was issucd 1n August USTA 11
€ USTA 1I 6 came out 1n March  Qbviously August 1s
7 Q Tthink this morning you' ¢ testificd that 7 after March
S the -- BellSouth's position 1s that the g But n the context of what the
9 FCC believes that enterprise market foops 9 partics intended. my understanding of the
10 were yacated. 1sn't that correct”? 10 intent of this agreement was to cffectuate
11 A Bascd on their statcments arguendo -- 11 what USTA I did and impact that  The

12 presumed argucndo within the Interim Rules
13 Order (hey're making that presumption

14 Agan that will all be determined

15 whatever they come out with 1n the [inal

16 rules  But for purposcs of how wc operate
17 or how the mmdustrv needs to function

18 during this intertm period they treated

19 cnierprise market loops. mass market

20 switching. and dedicated transport mn that

11 the Interim Rules Order come alier USTA
12 Il yes 1t came after USTA I but it in

13 no way affirmed or rcheld what USTA (I
14 did

15 Q Butis the Interim Rules Order part of the
16 post-USTA 11 rcgulatory framework?

17 MR MEZA Object Objection

13 A Notn our understanding of the intent of
19 using post-USTA [l framework n t(his

20 abatement here. what was agreed 1o between
21 the partics

22 Q And under anv other understanding that
23 BellSouth has derived from any source?
24 MR MEZA Samc -- Samc

25  objection

2 Interim Rules Order was not a part of
13 that It was not a decision realfirming
14 USTA [l or rcholding what USTA [T found
15 Q Arcyou not able lo answer the question as
16 poscd?
17 MR MEZA You know. I objcct to

=3

5] the condescending nature of vour
19  question She's -- You've asked the
20 questton si\ tunes

21 same vein. that those were yacated 21 MS JOYCE And ]I haven't gotien
22 Q Why do vou belicve that 1s the casc? 22 an answer six times
23 A Primanly the way 1 read (ootnote 4. 23 MR MEZA Yecs, voudid Yes.
24 paragraph 23 24 she's answered vou  She answered the
25 Q Sol think -- just to close this loop s 25 question repeatedly
Page 194
1 1t BellSouth's position that the Interim 1 MS JOYCE Let me just posc it
2 Rules Order 1s not part of the post-USTA 2 onc ime And it's phrased as a ycs or no
3 IT regulatory framework? 3 question. and I don't know 1s not an
4 MR MEZA Objcct to form 4 option
5 A Aspost-USTA Il 1s used 1n the abatement 5 MR MEZA 1 would appreciate you
6 letter, abatement motion no 1t 1s not 6 not. you know. suggesting that my witness
7 Q Under any understanding derived from any 7 1s not understanding vour questions or a
S sourcc docs 11 -- 8 condescending attitude that vou're now
9 MR MEZA Objcct to form 9 portraying to her tn some of your
10 A Asasiinple usc of the term as after did 10 questions | don't think that's

11 approprialtc

2 MS JOYCE [ was just (rving to
13 understand 1f there's a miscommunication
14 so that I can get an answer that I think
15 1s responstve | 1n no way meant any
16 disrespect (0 you or 1o vour wilness

17 MR MEZA [ apprcciate that

S MS JOYCE [ did not intend that
19 m anv way
20 MR HEITMANN It scems the
2 question keeps getting asked because cach
22 time it gets answered 1t gets changed
23 MR MEZA John. vou're not
2 allowed to spcak on the record | would
2 appreciate 1tf yvou didn't  1fyou want
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1 o have an off-the-record com ersation | 1 MR MEZA Object to form
2 would be frce to do that 2 A Canyouask that agmn? T'm sorny |
3 MR HEITMANN Lect's go off the 3 mussed the terms
4 record 4 Q Could an opimion of a tribunal that is not
5 (RECESS ) 5 a courl or a stalc conunission be part of
6 BY MS JOYCE 6 the progeny of USTA 11?
7 Q Ms Blake let's look at Exlubit 3. 7 MR MEZA Objcct to the form
g November 19th testimony 8 A 1gucssif it was reaffirmmg  If
9 A Okay 9 1's -- The hold -- The decision it did
10 Q Page 17 notc4 10 was readTirming or reholding with what
11 A Okay 11 that imitial lead decision was doing
12 Q And the second sentence of that footnote 12 Q Could a decision of the FCC be part of
13 i states that the Interim Rules Order 1s 13 USTA Il progeny?
14 not an opion of a court or state 14 MR MEZA Object to the form
15 commuission reaffirming or restating the DC 15 A Agam. I'm not an attorncy. vou know
16 Circuit's findings in USTA 1l and. thus 16 what -- how therr orders arc. but my
17 docs not comply with the above 17 understanding. 1f a subsequent decision or
18 definttion 18 a succeeding deciston reaflirmed or reheld
19 Where did you derive the position 19 what that Icad decision did then 1t could
20 vou take m that scntence” 20 be considered or included 1n progeny
21 A Bascd on reading what progeny 1s and my 21 Q Onpage 17. up m the text lines 11 to
22 understanding of the Interim Rules Order. 22 13
23 what 1ts purpose was 1s not doing what 23 MR MEZA Of what exhibit?
24 progeny 1s defined as 24 MS JOYCE Of the same page, and
25 Q So1t's based on your read of the 25 i's -~
Page 1983 Page 200
1 definition m Black's on progeny? 1 MR MEZA Exhibit 37
2 A Yes and then i the context of the mitent 2 MS JOYCE -- Exhubil 3, November
3 of the partics' agreement with regards to 3 9th testimony
4 the abatement. the process 4 MR MEZA Okay Thank vou
5 Q Did vou look up progeny 1n any other 5 A Lmes? I'm sorry
6 dictionary? 6 Q lliol3
7 A No Idid not 7 A Oka
S Q Do vou havc a Websler's Dictionary in your S Q Andwhatyoustatc1s 1t was (0 address
9 officc? 9 the Joint Petittoners' concern that
10 A Ycs Ido 10 BellSouth would bump the Jownt Petitioners
11 Q Do vou consult 1t when vou writc 11 ftom their current agreement during the
12 testimony”? 2 90-day abalement Do vou sec that?
13 A On occasion. surc. or the computer has onc 13 A Yecs
14 1 11s word processing svstem that docs 14 Q How was the Jont Petitioners' concern
15 1l. too 15  c\pressed to vou?
1¢ MR MEZA 1don't know il 1t's 16 A Through mv discussions with counscl my
17 Woebster's 17 counscl. and somce -- | guess discussion
15 A [don't know il 1t's Webster's There 1s 3 with people at BellSouth
19 a dictionary 19 Q Duid vou spcak with anv representative of
20 Q It's the world according to Bill Gates 20 the Joint Petitioners on this 1ssuc?
21 A Ycah 21 A No Agam. it was my understanding the
22 Q Could a decision by a tribunal that 1s not 22 intent of the whole abatcment was to put
23 a court or slale comnussion. 1m vour 23 that 1n place to avoid anv concern or -
24 undecistanding. be part of the progeny of 24 by the Jomnt Petitionets that we would
z USTA I1I? 25

bump them off thenr current agreement
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Page 201 Page 203
1 during the period from USTA [T to the 1 we have an obligation for certain
2 final rules. which was not BellSouth's 2 checklist 1tems to continue (o provide on
3 mlent 3 an unbundled basis. but 1t's not dictated
4 Q And was there any writing that you saw 4 that they be provide at TELRIC prices
5 that indicated the Jomt Pctitioners' 5 Thev're outside the scope of the
& concern about betng. quote bumped? 6 unbundling obligation of 251
7 A Not speeifically n that regard. but | 7 Q And on what do you basc your position that
8 beliey ¢ that's the ntent of the cntire g clements provided under scction 271 do not
9 abatement agreement 9 have to be at TELRIC prices?
10 Q And looking at page 18 of vour November 10 A Paragraph 664 of the Triennial Reyiew
11 19th testimony  Iines 17 10 20 You state 11 Order was very clear on that - Actually
1z that the Joint Petitioners arc attempting 2 the North Carolina Commuission has
13 to cxpand the scope of the -- I think 13 found -- made that same founding n the
14 therc's a -- 14 DeltaCom arbitration we had here last
15 MR MEZA Yeah. there's a typo 15 scar. which I cite in my previous
16 Q Okayv le6 tesumony. i my North Carolina testimony
17 -- of this 1ssu¢ to address 17 Q Soisit BellSouth's position that the
18 BellSouth's 271 obligation or state 18 North Carolina Commission's deciston
19 requirements Do vou see that? 19 ITC DceltaCom binds BellSouth?
20 A Yes 20 A well t reaffirmed that -- 1n mv
21 Q And why do you make that statement here” 21 opuon. 1t reaffirmed that the state
22 A Well. it appears -- again. reference back 2 comnussion docs not have jurisdiction to
23 to the question on page 161 -- through 2 dictate the rates for 271 clements  li's
24 therr testimony and my understanding of 24 a federal -- covered by federal section
25 therr position. the Joint Petitioners arc 25 201 and 202. (o be nondiscrimnatory
Page 202 Page 204
1 asking the stalc commissions (o continue 1 Just and rcasonablc
2 (o require us to provide loops and 2 Q And so that decision applies (o BellSouth?
3 transport outside of our unbundhing 3 A Arc yvou lalking about "that decision”
4 obligations of 251 4 being DeltaCom?
5 Q Andsois it your testimony that any 5 Q Yes
6 unbundling obligation not encompasscd by 6 A Well i the content of the DeltaCom
7 scction 251 of the Teleccommunications Act 7 arbitration and the position that was iced
8 of 1996 should not be imposed? 8 up there. which was we have an obligation.
9 A No Whatever our obligations arc pursuant 9 what the market rates would be for
10 t0 271 1f 1i's an unbundling obligation 10 cnterprise switching. again enterprisc
11 that's pursuant 10 271 we will, of 11 switching was not a 231 obligation and.
12 course comply with that or that 1s a 12 therelore. 1t's at market rate and they're
13 federal requirement. to my understanding 13 not -- don't have jurisdiction over what
14 the state docs not have junisdiction or 14 the rates terms, and conditions arc
15 control or cannot sct anvthing to do with 15 Q What kind of pricing would apply to an
16 271 obligations  It's at the FCC as far 1¢ clement provided under scction 2717
17 as the basis for how we provide that 17 A 1t would be the standards set forth in 201
18 under what conditions we provide 271 18 and 202 of the Act. which 1s just.
1S  elements 19 rcasonable. and nondtscriminatory just
20 Q Isthere any other federal statutory 20 and reasonable. basically
21 provision that would obhgate BellSouth to 21 Q Do vou believe that TELRIC prices arc just
22 Icasc parts of its local nctwork? 22 and reasonable?
23 A Tmean vouve got 271 -- | mean. 251 1f 23 MR MEZA Object (o form
24 1t was to be unbundled. compliant with 251 24 A No Idonol
25 at TELRIC rates as sct forth mn 251 271, 25 Q Andwhy not”?
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Page 205 Page 207
1 A lthink depending on how the TELRIC 1 A Based on the alternatives that arc out
2 principles were -- the TELRIC methodology 2 there i the marketplace for different
3 was implemented 1n a state -- and. again 3 services  You look on any website KMC
4 I'm not a cost witness or whatever. but | 4 anybody who -- anv of these Joimnt
5 mcan TELRIC did all sorts of gvrations 5 Pctitoners offer scrvices i competition
6 The statcs made cuts in some of the UNE 6 with cach other with incumbents
7 proccedings made adjustments to those 7 Q Do youknow what the term market share
8 that we may not feel 1s appropriate so 8 means?
9 the resulting rates that are out there 9 A Ina gencral sensc. ves
10 today may not be recovering the cost to 10 Q Do vou have an understanding as to what
11 provide the clement that we're providing 11 BellSouth's market share 1s in local
12 Q Do those prices fail (o comply with the 12 tclecomiunications?
13 Just and rcasonable standard of scction 13 A No. not off the top of my head
14 2017 14 Q And have vou done any study of anfifrust
15 MR MEZA Objcct to the form 15 law under American jurisprudence”
16 A [I'mcan my understanding of just and 16 A No. I have not
7 rcasonable standard 1s somew hat analogous 17 Q And do you know what the term market power
S to what the market will bear If 18 means?
19 there's -- I 1t's an obligation we're 19 MR MEZA Object to the form
20 not obligated -- I 1t's an element we're 20 A Somewhat Probably would havc to do some
21 not obhigated (o provide pursuant to 251, Z recollection. I guess T mean | can't
22 there would have been the deternunation 22 off the top of my head
23 that CLECs arc not impaired without that 23 Q Do you know whether -- Under vour linuted
24 clement at TELRIC rates so there's other 24 understanding. do vou know whether
25 alternatives out there  But we're 25 BellSouth has market power?
Page 206 Page 208
1 continung {o provide 1t as an unbundled 1 A Well T think market power 1n my agam.
2 element pursuant to 271 Therc's other 2 understanding of 1t 1s that 1f -- we have
3 alternatn es out there for that same 3 the power that 1t precludes somebody from
4 clement  And the market will dictate 4 entering a market  And we do not have
5 Regulations should not dictate what that 5 that power because we have to open up our
6 price will be 3 market for competition
7 Q Which market will dictate that? 7 So. n essence. BellSouth docs not
S A Thetelecom market If (here's other S have market power  We've opened up our
9 alicrnatives providing that transport 9 market as it's been determined by the
10 providing that mass market loop or 10 statc commussions and the FCC that our
11 cuterprise loop enterprise switching, 11 local market 1s open for competition
2 there's other alternatives out there based 12 Q And from what did vou derive that
13 on lindings of part of our unbundling 13 understanding”?
14 obligations then whatever other 14 A Based on my recollection of what market
15 alternatnves are out there that were 15 power 1s as lar as preventing somebody
1¢ cnasting that allowed the FCC 1o realize 1o from entering a market m which ut's very
17 CLECs arc not tmpaired mcans there's other 17 clearly been found that we're not
1s alternatives  So somebody elsc 1s sciling ] precluding CLECs from entering our market
19 1t cheaper. you know. we'll compete on the 19 -- local market
20 price 1f we're going 1o provide that 20 Q Has BellSouth appealed any of the state
21 service outside of TELRIC 21 TELRIC pricing decisions that it felt
22 Q Do you believe that the telecom market 1s 22 Was -- were wrong”?
23 conipetitine? 23 A lbelieve we have i the past appealed the
24 A Ycs 2 Gcorgla decision the Georgia UNE
25 Q And why do vou behieve that? 25

decision  I'm not familiar with every
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Page 209 Page 211
1 casc but various and sundry dccisions 1 ledcral statute?
2 Q What was the outcome of that appcal n 2 A I'mnot fanmiliar with all the federal
3 Gceorgia? 3 statutces to be able to answer that
4 A Actually. (here's a hearing that starts 4 qucstion
5 todav 1 Georgla 1o address (he remand of 5 Q Doouknow 1f BellSouth has an obligation
6 that decision 6 to provide special access?
7 Q Why was the deciston remanded? 7 A No.1don't speeificallh know Wedo We
€ A Because the court -- Because my S do offer special access  Whether we're
S understanding the court did not think the 8 obligated to do 1t I'm not famuliar with
10 Commussion did 1t right so they remanded 10 that
11 1t back to the PSC to redo some of the 11 Q On page 18 of your November 19th
12 mputs and refile 12 testimony --
13 Q Wasthat afederal court? 13 A Uh-huh
14 A Tdon'tknow Sorrv 14 Q --hnes I6to 17 vou make the statement
15 Q Were there any other states 1 wlich 15 reveals that therr strategy 1s 10 usc the
16 BellSouth filed an appcal of a TELRIC 16 Authority. caputal A. (o circumyent orders
17 pricing decision? 17 of the FCC Do vou see that?
18 MR MEZA Objcct to the form 18 A Yeos
19 A There may have been [ don't know | 19 Q From what do vou derive this posttion?
20 mcan. UNE dockets have been going on for 20 A Well based on mv rcading of the Joint
21 four o1 five years now  And depending on 21 Pctitioners' testimony. my rcading of the
22 the different parts of the decision we 22 Interim Rules Order. and the fact that
z3 may have certain aspects of 1t I'm sure 23 lugh-capacity loops. enterprisc market
24 we asked for reconsideration on probably 24 loops. we're not oblhigated 1o provide
Z25 every onc of them. but whether 1t extended 25 thcm  Theyvye been vacated and of
Page 210 Page 212
1 on to an appcal 1 don't know 1 coursc doing that in the mterim period
2 Q So there werc other state TELRIC dccisions 2 By the virtuc that the Joint Petitioners
3 besides i Georgia that BeHSouth felt 3 arc attcmpting to get the Authonty, which
4 were wrong”? 4 is the Tennessce Regulatory Authority 1n
5 A Yecs 5 tlus case. this testimony . 1o require
& Q Canyou name any such states” 6 BellSouth to continuc to provide something
7 MR MEZA Object to form 7 that 1s currently not an obligation
S A [Ibcheve we probably asked for € Q Do vou belicve that Petitioners have a
) rcconstderation on all nine of them. 1o be 9 strategy of using any other state
10 honest with vou 10 comnussion i the BellSouth region to
11 But agam. without checking cach 11 circumvent orders of the FCC?
2 onc indnidually . T can't say that for 12 A Well. I behieve therr testimony was
13 sure 13 consistent from what I've scen 1 the
14 Q Do youknow what special access 1s” 14 other states where 1t's been filed
15 A Yes It'sascrvice we offer out of our 15 rclatn e to this issuc that they're
le mterstate or intrastate tanffs | mean, le sceking the state commissions to continue
17 that's a broad term  As opposed to swilch 17 1o require us 1o prov tde unbundled loops.
S access 11's basically not imvolving a 8 like passive loops transport
19 switch So I guess that's mavbe a 19 Q Do vou believe that the Authority or any
2 distinction of 1t It's between points of 20 statc commuisston could circumvent orders
21 different nctworks 21 of the FCC?
22 Q Do you know 1f special acccss service 1S 22 A I'mnot going (o atiempt 10 spcak to what
Z3 provided pursuant (o scclion 2517 23 am of the statc comnussions can do
24 A No.1t1s nol 24 Whether they'll be successful i 1t o1 not
25 Q Isspectal access provided pursuant to any 25 15 a matter I'l et our attorney s battle
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Page 213 Page 215
1 with But T mcan agam back to what we 1 reflect the correct cite That 1s what 1s
2 kind of discussed yesterday 1f it's 1n 2 intended by that sentence
3 confhict with something the FCC has 3 Q And what docs the word "verbatim" mean to
4 already deemed the way 1t should be done. 4 you?
5 then they shouldn't be 1ssuing orders that 5 A The samc as
o arc i conflict with what the FCC or the 6 Q Soother than having to tweak the cites to
7 federal regime requires 7 Pctitioners' page references i the
€ Q Do you think that any statc comnussion in 8 testimony. did any thing clse change?
9 the BeliSouth region has an ntent to 9 A Notto my knowledge. no It was as we
10 circumvent an order of the FCC? 10 filed or as 1t was set forth in my June
11 MR MEZA Object to the form 11 testimony for thosc unresolved issucs
12 A Tcan't spcak for what they may end up 12 Q Andso when i lmes 19 to 20 -~
13 dong or think they can do 13 A Uh-huh
14 Q Ms Blake. could vou pleasc pick up vour 14 Q --voulistIssues 4. 9. 12 23 30 31
15 November 12th testimom  Exlubit 3 15  and 63 --
16 A Uh-huh I'msorny page? 16 A Corrcct
17 MR MEZA Isit2? 17 Q --(hat indicatcs these are 1ssucs that
18 MS JOYCE Exhibit 2. page 3 8 mav have updated testimony?
1° MR MEZA Okay 19 A Yes. previously provided updated testimony
20 A Pages 20 for issucs -- thosc seven 1ssucs  Uh-huh
2 MR MEZA All night 21 Q Arcthosc the only 1ssucs that got updated
22 A Pages 22 (cstimony?
23 MR MEZA Exhibit 2 page 3 23 A From what was previously filed 1 Junc.
24 A Okay 24 ses  Of course. the new suppleniental
25 Q Athnes 17 10 18. vou state. | restate my 25 1ssucs werc not i the June testimony. so
Page 214 Page 216
1 original dircct substantive testimony 1 thosc arc supplemental
2 verbatim 2 Q Pleasc turn to page 34 of that exhibnt
3 A Yecs 3 And at Iines 18 to 19. tlus 1s discussing
4 Q What docs that mean? 4 the definition of end user, which 1s Issuc
5 A For thosc issucs that have not been 5 G-2
6 resolved during the abatement period and 6 A Okm
7 the parties had not agreed to modify their 7 Q You state. the end uscr should be defined
g positions because there arc -- (he net S as 1t 1s customartly used 1n the mdustry.
9 scntence -- or the end of that sentence 9 that s the ultmate user of the
10 basically talks about thosc 1ssucs where 10 {clccommunications scrvice
11 the partics had agreed (10 make -- vou 11 A Yes
2 know. thev're allowed (o modify their 2 Q And what did you mean by "custoniarily uscd
13 position or therr testimony that was 13 the industry™?
14 previously filed  Substantive testimony 14 A Ttink that means -- My understanding of
15 verbatim means that pretty much what [ 15 any telccom provider talks about their end
16 filed 1 June. | said the same thing n le uscrs that's who 1s actually the user of
17 this testimony again because this 17 that service thev're providing
8 testimony was direct rebuttal - We were 8 Q Where did you derive vour understanding of
18 rebutting what the Joint Petitioners sard 19 what 1s customarily used n the mdustry?
20 i thetr new testumony  Some of the page 20 A From my 23 vears of experience with
21 cites would have had to change. so 2 BceliSouth and dealing with end uscrs and
22 substantine the content. the positions. 2 providing scnices
23 cl cetera. were verbatim but some of ihe 23 Q Docs BellSouth cver serve a customer that
24 references (o Joint Pelitioners' testimony 24 1s not the ultimate user of the
25 may have been tweaked or changed to 2 tclecommunications scrvice?
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Page 217 Page 219
1 A Surc They serve interenchange carricrs 1 ISPs?
2 and CLECs and 2 A We have an mterstate wholesale offering
3 Q Docs BeliSouth senve ISPs? 3 that 1s avarlable to [SPs to purchase.
4 A Ibclicve we do with all (he -- ves. we 4 \es
5 scrve ISPs [ mean. ISPs can buv our 5 Q Aund when ISPs purchase that product arc
6 SCINICCS, VCS 6 they the ultimate user of the service?
7 Q And s an ISP the ulumatce user of the 7 A May be the ultimate uscr of that service
8 senvice? 8 I'm not surc 1f that scrvice 1s considered
9 A Alotof it depends on what the serice S a telecom service. I mean. enhanced
10 they're buving from us 1s 10 service theyv're buying
11 Q Do ISPs serve customers? 11 Q Bulitisasenice?
12 MR MEZA Object to the form 2 A Ascrvice. yeah [ mean. a senvice 1s
13 A 1would imaginc [ would hope they would 13 many things
14 servc customers. or why would they be n 14 Q Should other telecommunications carriers
15 business? Ycah. | mean -- 15 be able (o sell services to [SPs?
16 Q Do they provide (cleccommunication service 16 A Should other teleccommunication
17 (o customers” 17 scnvices -- surc | mean. I don't tunk
18 A T'mnot surc 1 know the right answer to 18 BellSouth's trying to dictate who
19 that one m that. depending 1l 1t's an 19 telecommumcation sern ices can provide
20 cnhanced scrvice that they'te offering -- 20 scrvices to through this proposed language
21 whether 1t's defined as an cnhanced 21 n this ssue that's teed up here
22 senice or elecom serviee 1s something 1 22 Q Could other telccom carricrs provide
23 haven't really grasped as to the whole ISP 23 senices to carriers?
24 advanced scrvices 1ssuc - So depending 24 A Surc Tmcan, CLECs provide sen ices
25 on -- I mecan. they could 1f they're also 25 They rescll therr services or provide
Page 218 Page 220
1 certtficd as a CLEC or whatever, provide 1 wholcsale sernvices  If they have a switch
2 telecom serviees. 1f thes 're authorized to 2 and they want to allow somebody elsc to
3 do that 3 usc therr switch, that would be sclling
4 Q Do ISPs provide broadband scrvices to 4 their services to another carricr
5 customers? 5 Q And BcellSouth has no objection to that
5 A They could. xcah  They probably -- 1t's 6 practice?
7 possible [ mean. I don't know what cvery 7 A No I'mecan again the whole context of
S ISP provides therr customers S when 1t's appropriatc for a CLEC to buy a
9 Q What kind of scrvice could BellSouth scll 9 UNE to scrve their end user needs (o be in
10 1o an ISP 1 wlich the ISP would be the 10 the context of what's allowed for usc of
11 ultimatc user of the ser ice? 11 UNEs 1 mean. [ know a UNE can be used --
12 A 1t could be their administratine lines at 1z or the services 1n this contract can be
13 the business. sav Earthlink's offices 13 uscd to provide scrvice to their end
14 they could scll them the faciluy -- the 14 uscr
15 services that terminate to that their 15 (DEPOSITION EXHIBIT NO 10 WAS MARKED )
16 office bullding. vou know. like 1f tlus 1€ Q I'mhanding you a document marked Exhibnt
17 was their butlding we provide the 17 10
18 business hines or whatever scrvices thal 8 MR MEZA Thanks
19 would be a service we provide to the ISP 19 Q Do vou recognmize this document?
20 as a customer end user 20 A I'mtrving 1o sec the different -- okay
21 Q You mecan a business line so that the ISP 21 Okay Yes | have scen this document
22 could make phonc calls out of 1ts business 2 MS JOYCE And let me reflcet for
23 office? Z the record that (hese are threc pages that
24 A Ycah rccene calls conduct its business 2 have been put together but did not appear
25 Q Does BellSouth provide DSL service to 25 i this orde1r when they were provided to
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Page 221 Page 223
1 the Petitioners 1 A Yes lt'scontamed in this tanff ycs
2 MR MEZA And theyv're two 2 Uh-huh
3 different scts One's Alabama onc's 3 Q AndI'tl read the defimion Tt states
4 North Carolina 4 that the term end usct denoles any
5 MS JOYCE Rught 5 mdividual. partnership association
€ MR MEZA Okay 6 corporation governmental agency or any
7 A Ycs 7 other cntity which A obtains a common
€ Q Would vou plcasc look at the last page of S linc. uscs a pav telephone. or obtains
9 tlus three-page exhibit? 9 mtraslate service arrangements in the
10 A Uh-huh 10 operating territory of the company. or. B.
11 Q And do vou sce that this 1s a BellSouth 11 describes to intrastate services provided
2 response (o Joint Petitioners' first set 12 by an IC capital 1. capital C. or uscs
i3 of requests for production It savs licm 13 the senvices of the [C when the IC
14 G-2-1 1 the top night corner? 14 provides intrastate scrvices for s own
15 A Uh-huh Yes 15 usc
16 Q And down the page appcars BellSouth's 16 A Uh-huh
7 responsc. and 1t states that BeliSouth 17 Q And pleasc now turn to (the page marked at
13 states that defintions for end user can 18 the top right corner sixth revised page 37
19 be found 1n section 2 6 of FCC Tan{l No 19 in this same exhibit, three more pages or
20 1. section E2 6 n cach state's tanff. 20 so back
21 and the indnidual CLEC interconnection 21 A Okay
22 agreements Do you see that? 22 Q Do ou see --
23 A Yes 23 A Okay
24 MR MEZA Were you quoting. 24 Q --there's a definttion there for
25 because vou left out access 1 vou were 25 interexchange carriers?
Page 222 Page 224
1 quoting. cach statc's access 1 A Ycs Isccthat
2 MS JOYCE Idid dothat Thank 2 Q And that it indicates here that
3 vou for the correction 3 mterenchange carriers 1s abbreviated 1C?
4 Q@ I'm handing you a document that's marked 4 A Yes
5 Exlubit 11 5 Q Sodoyou understand that in the
6 (DEPOSITION EXHIBIT NO 11 WAS MARKED ) 6 definition of end user. when 1t savs IC.
7 Q Do you rccognize this document? 7 1t mecans mtcrexchange carricr?
8 A [Itappears to be the scction of our access & A Well annterexchange carrier 1s a
9 services tariff in North Carolia 9 defined term that denotes anv individual
10 Q Anund do vou sec that it's sccion E2 67 10 which subsciibes (o the scrvices under
11 A Yes 11 this tarff - So 1f therc’s somebody clsc
2 Q And would vou agree that this s onc of 12 that describes to the services under this
i3 the documents to which Exhibit 10 refers? 13 tanfT I guess they could be included n
14 A Yes 14 that defimition of 1nterexchange carricr
15 Q Pleasc turn to what's marked m the top 15 So with that clarification. the
16 right corner as fourth revised page 35 le paragraph of the definition 1s what 1t 1s
17 A Yes 17 and how 11 Iinks back to the previous
18 Q Do vou sce that? 18 delinition 1s 1n the same context
19 A Yes 19 Q Socould an ISP be an interenchange
20 Q Threc-quarters down the page. there 20 carrier?
21 appears a definition for end usci 21 MR MEZA Objcct to the form
22 A Ycs 22 A ['mean 1f an ISP 1s buving services oul
23 Q And do vou understand that this 1s the 23 of this tanfl as -- and it's an
24 definmtion that BeliSouth uses i this 24 mdividual. partnership corporation. and
25 tarT for end uscr? 25 subscribes to services under this tarT,
19 (Pages 221 to 224)
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Page 225 Page 227
1 then 1t could be denoted as an 1 A I'mcan theend user as that term s
2 micrexchange carrier 2 defined and used i this tarifT covers
3  Q And do vou see also that the definition at 3 imdiividuals partnerships. associations
4 the cnd states that the term miereschange 4 or amy other agenev which obtains the
5 carrier 1s not {o be construcd (o include 5 items hsted there or oblains mtrastate
& BellSouth SWA Watts and private line 6 scrvice arrangements tn the operating
7 custonicrs unless thosc customers are 7 territory that's BellSouth 1n this or
3 certificd public utilitics? S subscribes (o intrastate scrvices provided
9 A Yes Isecthat 9 by an [C so they would be the end user of
10 Q And what does that sentence mean 1o you? 10 that IC If that IC obtained -- You
11 A It means that two calcgories of customers 11 know. going back to those two definitions,
12 that arc excluded from the defimtion of 12 1f the IC 1s obtaining services from this
13 mterexchange carrier as that term 1s used 13 tanfT then they 1n sense have --
14 in this tanff 14 their end users have obtained services
15 Q Could an ISP subscribe to private linc 15 from them
16 scrvices? 16 Q Isitarequirement that a person also
17 A I'd have (o look at the private linc 17 subscnibe to BellSouth's services i order
18 tariff 1o sce 1f there's any restrictions 18 1o be considered an end user under this
19 for an ISP subscribing to thosc scr ices 13 anfP
20 I can't answer that night here 20 A No
21 Q Arc there any other types of carriers (hat 21 Q Could you pleasc turn 1o your Noyvember
22 would fall under the defimition of 1C as 22 12th testumony at page 35 verv bottom of
23 used i tus exhibit? 23 the page 337
24 A [Iguess if they qualifv as an individual 24 A Novcmber 12(h. 35 Okay
25 partnership, corporation that subscribe (o 25 Q Atlme 25, the sentence begms the issuc
Page 226 Page 228
1 scrvices i (s tanfT, they would be 1 1s not who CLPs scrve, but. rather, what
2 considered an 1C n the context of this 2 service qualifics for UNEs and UNE
3 tanfl 3 prices Do vou sce that?
4 I mcan. to specifically identifs a 4 A 1'msorry. sav the linc agam
5 carrier. 1t could be a corporation A 5 Q 25 wa at the bottom
6 carrier's a corporation | mcan. if they & A Ol okay Yecs
7 have the abilitics to subsciibe to 7 Q And what did vou mean by what service
8 senvices out of this tartff they would S qualifics for UNEs and UNE priccs?
9 fit that definition of interexchange 9 A The UNEs arc (o be uscd 1o provide telecom
10 carrier 10 senvices (o an cnd user. and their
11 Q And soancntity or a person that 11 language 1n the agreement and in the
12 purchascs service from an IC as defined 2 definition of a UNE indicates the UNE 1s
13 here would be an end uscr? 13 from point A to pomnt B or sav. a loop
14 A A person that purchascs scnvice from an IC 14 as welve discussed carhier. and (he uscs
15 would be the end uscr of that 1C of that 15 of thosc UNEs 1s clearly spelled out 1n
1l¢6 mterexchange carrier 1o the language  We are not 1in dispute You
17 Q Would it be an end user as defined n this 17 havc to be able to usc -- 1o provide the
18 exhibit? S qualifying service or nonquahifving
19 A Not nccessartly, unless they're also 19 service. which you're also providing a
20 buying sen ices -- independent of what 20 qualifving scrvice so the standards or
21 they're buving directly from the IC. 21 the ability to -- for a CLEC to usc a UNE
2 they're buyving services directly from this 22 1o provide scrvice 1s sct forth on how
23 tantff z UNESs can be used and why -- how thev can
24 Q And what in the defimtion of end user on 24 get access (o thosec UNEs
25 page 35 leads you to that conclusion? 5 Q Where s that standard set forth?
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Page 229 Page 231
1 A That was spelled out m the TRO and the 1 since '96
2 whole first report and order and -- | 2 But as far as the basis for a CLEC
3 mean. the Act as how 1o assess to UNEs (o 3 to obtain UNEs to provide scrvices tn my
4 provide a tclecom scrvice 4 opinion. has been clearly defined m what
5 Q Could vou look at Exlubit 37 5 vou can usc UNE for and what a UNE 1s and
& A Uh-huh Yes 6 how 1t can be used
7 Q And can vou find the discussion of -- or 7 Q And how docs that 1ssuc hayvc a bearing on
S any discussion of qualifsing scryvices n S how end uscr 1s defined 1n vour opinion?
9 tlus opinion? 9 A Well. again BellSouth -- I think the
10 A Iknow there's some m herc somewhere 10 bearing comes from what appcars to be. 1n
11 Hang on 11 our opinton. using the term customer anv
12 Page 6 in the table of contents 12 customer to me defcats the purposc of some
13 it's discussing the qualify ing 13 of the nherent definitions of when a loop
14 service/nonquahifving service distinction 14 could be used for example If it can
15 on page 391 -- or cite 591 15 tcrminate to any customer mstcad of a
16 Q Anvwhere clsc? 16 loop that has to terminate to an end uscr
17 A Yes It'son page 20 17 -- I mean. another carricr could be
18 And probably i then conclusion 8 considered another customer and that
19 they restated what they were doing 19 deflates the purpose of elimination of an
20 relatine to qualifving and nonquahfi ing 20 cntrance facility - You know. vou could
21 the tlurd paragraph  They vacated the 2 redefine a loop to be between carrier --
22 Comnussion's distinctton between 22 between BellSouth and another carnier. and
23 qualfying and nonrequalhifsing and 23 that's not what a loop 1s. in the content
24 remanded 1t. the distinction, but they 2 of an EEL and who can get an EEL
25 don't vacate the decision that compeling 25 Q Whatis a loop?
Page 230 Page 232
1 carricrs arc not cntitled to EELS or 1 A Aloop isbetween the distbution frame
2 unbundled EELs for provision of long 2 i our central office and the end user
3 distance exchange services 3 customer prenuses, a demarcation point on
4 Q Sowhat does that mcan to vou? 4 that end uscr customer preniiscs
5 A That means they vacated the distinction 5 Q And where do vou denive that definition
6 Whatever the TRO had defined between 6 from”
7 qualifving and nonqualifving. they vacated 7 A Ttk it was paragraph 249 of (he TRO
S that back to the FCC and remanded the 8 and I'm sure 1t was deflined n the first
9 other portion. but they didn't vacate 1l 9 rcport and order and the UNE Remand
10 the decision that carriers arc not 10 Q Could vou plcase pick up Exlubit 9?
11 cntitled to EELs for the provision of long 11 A Uh-huh
12 distance sen 1ccs 2 Q And thus 1s paragraph 249 of the TRO?
13 Q Sowecre there -- do vou believe there 13 A Uh-huh
14 were other qualifving service standards 14 Q Isthis wherc vou're deriving vour
15 that were not vacated” 15 definition of a loop from?
16 A 1Imcan this wholc issue of end user 16 A That's onc of the places where they
17 my understanding of the negotiations was 17 restate the definition of a loop  And at
8 tecd up as 1t relates to EELs  And tlus 3 the top of page 152 thev say. consistent
18 1s particularly talking about 19 with the defimition the Comnussion adopted
Z0 qualifving/nonqualifving as 1t rclates to. 20 in the UNE Remand Order. so agamn that
21 you know provide EELs or obtain EELs 21 gocs back to how -- the definition as they
22 Whether there's other references to what 22 adopted 1t there  Complete transmission
23 qualifics or doesn't quaiify as a telecom 2 path between the mcumbent LEC's mam
24 service. there may or may not be  I'm not 24 distribution frame and 1ts central office
25 famuhar with every word of every decision 25 and the demarcation point at the
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Page 233 Page 235
1 customet's premiscs 1 may not always nccessarily be together
2 Q Do vou sce a definition or explanation of 2 The end user 1s the end user. the ultimate
3 what customer means 1n that sentenee in 3 uscr of the scrvice as we'rc attcmpting
4 this paragraph? 4 1o define 1t for purposcs of the
5 A No. I don't scc a definitson of a customer 5 agrecment. the same definttion that's been
6 in this paragraph © used for cight vcars now  And I guess
7 Q Do >ou know whether the FCC has defined 7 i's unclear to BellSouth why there's this
8 the word customer anywhere”? 8 sudden revamp of trving 1o change cnd user
9 A There may be something somewhere n -- 1 9 to mean something other than the ultimate
10 don't know specifically 10 uscr of the service
11 Q At page 36 of your Novcmber 12th 11 Q IfBcliSouth deems that use of the tcrm
12 testimony 12 end uscr as applied to an ISP 1s clearly
13 A I'msorn. sayv that again 13 mappropriate 1s BellSouth going to
14 Q November 12th the thick testimony at page 14 change section 10 6 to make 1t
15 36 15 appropriate?
16 A Okay 16 MR MEZA Objcct to the form
17 Q You havca discussion at lines 16 10 19 17 A Idon't know if that's being addressed or
18 that Petitioners refer (o attachment 18 how we're clanfving that, you know. for
19  three 19  futurcuse I mcan. [ don't -- 1t's not a
20 A Rught 20 disputed scction Idon't believe. in this
21 Q Forcxample. KMC's section 106 1 of 21 agreement wc're arbitrating here - The
22 attachment 3 It follows a morc general 22 parties appear to clearly understand 1ts
23 discussions tn 10 6 which addresscs 23 application and use
24 NPA/NXXs within a rate center assigned 1o 24 Q Do vou think it's pernussible for an
25 end uscrs outside of the LATA where that 25 inappropriate use of the term end user
Page 234 Page 236
1 rate center 1s located Do you sec that? 1 should rcmain 1n the agreciment?
2 A Yes 2 MR MEZA Objcct to the form
3 Q And the significance of scction 10 6 with 3 A Well 1t needs to be constdered 1n the
4 regard to the defimition of end user 1s 4 content of the section that 1t's being
5 what? 5 discussed in 1 mean. tlus ts dcaling
© A |behcve section 10 6 of attachment 3 was 5 with reciprocal compensation and when it's
7 talking about when reciprocal compensation 7 appropriatc for what traffic to be paid
S 1s duc and n the content of this issuc S on Itiswhat it 1s
8 relatn e to 1SPs not being local traffic. S The mtent of -- The partics very
10 from that standpoint 10 clearly. you know understood when using
11 Q And what s the significance of an ISP -- 11 thosc terms that 1t obviously didn't
12 traffic to an ISP not being, local traffic? 2 appcear to be a concern relatine to the
13 A Well it would not be available to receine 13 itent of using 1t 1 this scction
14 reciprocal compensation for non-local 14 relative to reciprocal comp. so 1t's not
15 traffic traffic to that ISP 15 i disputc  1's agreed-upon language 1s
16 Q Isthe ISP an end user in that nstance? 16 my understanding
17 A Agam [ mcan. as we stated here -- and 17 Q Soisit fair to sav that vou think that
18 the whole point I was attempting to make 18 i's all nght the way that use of the
19 n this scction -- 1s 1n that content 1t 19 term end user appears in 10 67
20 was referred to. they may be an end user 20 A Ifthe parties clearly understand what the
21 but becausc the traffic 1s non-local 1l's 21 mtent of usc of the (erm is. they can usc
22 not appropriate to pay reciprocal 22 whatever word they want(
23 compensation 23 Q Do vou think that 1t 1s important i an
24 So. again 1 hindsight. 24 mterconnection agreement for teims to be
25 assoctating the word cnd uscr with an 1SP 25 uscd 1 a consistent manner?
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Page 237 Page 239
1 A Imcan gencrally that would be the case 1 A It's a commonly used dictionary that a lot
2 There may be occasions where 1t's 2 of pcoplc rely on
3 appropriate to usc that term mn a 3 Q Did vou look in Black's Dictionar for a
4 diffcrent content. depending on what the 4 definition of end user?
5 overall situation 1s - 5 A No
6 Q And who would decide when that is 6 Q Why not?
7 approprialc? 7 A Looked at Wcbster's, found a definition
€ A [would say the partics ncgotiating the 8 that fit the purposc for what | was
9 agreement would make that decision 9 attempting -- the point I was trying (o
10 Q Andif they can't make that decision? 10 make 1n my (estunony
11 A Hercwcarc We end up where we arc. in 11 Q Isthat the only definition you looked at?
12 arbitration 12 A Relative to this 1ssuc”
13 Q Pleasc turn to vour November 19th 13 Q Yeah
14 testtmony . Exhibit 3 14 A Ycs
15 A Uh-huh 15 Q On pagc 21 of this same exhibit --
16 Q Pagc20 Athines 19. 1think 1o 21. vou 16 A Uh-huh
17 quote the Webster's Dictionary -- 17 Q --athnes 13 1o 15. you state that the
18 A Uh-huh 8 provisions of the Tclecommunications Act
19 Q --which defines end as the last part of a 19 of 1996 were not designed to allow CLECs
20 thing. 1 e . the furthest i distance. 20 to rewholesale to another carrier Do you
21 latest in time or last 1n sequence or 21 sce that?
22 scrics 22 A Ycs
23 A Correcl 23 Q On what do you basc that opinion?
24 Q Docs that closc the definition. that 24 A The mient of the Act was 10 -- My
25 sequence or serics? 25  understanding ol the Act was 1o provide
Page 238 Page 240
1 A No 1 the ability of compeuing
2 Q lsthat the end? 2 telecommunications carriers, CLECs to
3 A Dot. dot. dot there. (hat would mdicate 3 obtain services from the mcumbent that
4 there's more after that 4 would enable them to provide
5 Q That's all that you'vc quoted out of that 5 telecommunication services to their end
6 definition? 6 uscrs
7 A That's all I quoted out of that 7 Q And which provisions of the Act make that
8 definition 8 clear?
9 Q Arc vou familiar with a book called the 9 A Scction 251. 252, the whole unbundhing
10 Ncwton's Telecom Dictionary? 10 obhgations interconnection and resale
11 A TI'vescenit yes Actually Tmay have 11 Q Do vou know whether there's any order of
2 one Uh-huh 2 the FCC that discusscs this 1ssuc?
13 Q [lsthere a copy in vour personal office? 13 A "Tlus issuc” being?
14 A Ithmk thereis It's quite old. but 14 Q Whether the Act was designed to allow
15 there 1s one 15 CLECs to rewholesale to another carricr
16 Q Do vou know whether end user 1s defined in 16 A 1would imagine the orders from the FCC
17 that dictionarv? 17 and the first report and order. third
18 A Idon't know I haven't looked for that 3 report and order. TRO all were. 1n
19 mn there 19 csscnce. implementing revisions of the
20 Q Dud vou look i Newton's as to whether end 20 Act  So 1n the context of - they sct
21 uscr 1s in there? 21 forth rules to cffectuate the Act and make
22 MR MEZA Objcct to form 22 1t available vou know. for using UNEs and
22 A No.ldidnot Sorry No |did not 23 reselling mterconnection for the purposcs
24 Q Why did you rely on the Webster's 24 they were mtending were discussed 1in
25 Dicuionary on this page? 25 there [ mean. | can't point to a
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Page 241 Page 243
1 particular order cuie within an order 1 MR MEZA Okay
2 Q But vour gencral knowledge 1s that those 2 (RECESS)
3 orders would support this statcment at 3 BY MS JOYCE
4 hines 13 10 157 4 (Q Ms Blake could vou plcasc look at your
5 A Yes that first -- the mtent of using 5 November 12th (esttmony  which 1s Exlubit
6 unbundled network access to our unbundied 6 2?
7 network was for CLECs to provide tclecom 7 A Okay
S senvice for local competition 8 Q Atpage38
9 Q Onpage 22 of this exlubit. the next page S A Okay
10 --1t's still vour November 19th 10 Q And at lincs 13 to 14, this testimony
11 tcstimony 11 which s provided for Issue G-4 -- 1s that
12 A Okav 12 right?
13 Q You state that Petitioners' position would 13 A Yes Yes
14 result i an EEL no longer being an EEL 14 Q Lincs 1310 t4 state that m this
15 and a loop no longer being a loop by the 15 mstancc the it is. by description.
16 FCC's defimition Do you scc that? 16 completely unrelated to the severity of
17 A Yces Isce that 17 the damage Do vou sce that?
18 Q Where have Pettioners proposed a 8 A Ycs
19 definiion of an EEL that 1s different 19 Q What did vou mean by that statcment?
20 from the FCC's definition? 20 A "Tlhs incidence” 1s referring to Joint
21 A It's not so much that they've proposed a 21 Pctitioners' proposed language to have
22 definition The mtent of -- or my 22 BellSouth be hable. that the labihity be
23 understanding of therr definition of end 2 7-1/2 percent of whatever was billed as of
24 uscr (urns 1nto any carrier -- fcrminates 24 the day i which the claim arose  In that
25 1o any carrier or any customer. they 25 mstance. 7-1/2 percent of some amount
Page 242 Page 244
1 could. 1n turn. terminate a loop or buy a 1 that 1s billed has no relationship to the
2 loop to serve that terminales 1o a 2 severity of the damage caused by the
3 carrier  And that's not what a loop 1s 3 nonperformance or the improper performance
4 A loop termmates to an end user 4 of what was to be provided That's what
5 Q Is that what 1t states at paragraph 249 5 this meant
6 Exhibit 97 0 (DEPOSITION EXHIBIT NO 12 WAS MARKED )
7 A Termmates to an end user customer 7 Q TI'm handing vou a document marked Exhibit
S Again tlus gets back 1o the -- 8 12
9 Q Wercvou -- 9 A Okay
10 A Tmsorny Lecads to a customer It docs 10 Q Do vou rccogmze this document?
11 sav customer  But agamn 1t cites back 11 A Appears to be a version of the general
12 to the UNE remand order. and [ know it's 2 terms and conditions scction of the
13 been used. the terminology the end user 13 agrecment wc're arbitrating that reflects
14 customer's prenuses | know that 14 disputed language 1t doesn't have a date
15 terminology has been used 1in the content 15 on 1t so I'm not surc --
lé of where a loop would tcrminate and how an 16 MR MEZA Ycah Which version?
17 EEL can be uscd and the delinition of a 17 A --whal version this s
38 loop 8 MR MEZA And where did vou get
19 Q Do vou know whether BellSouth has cver 19 it from? Because we've been --
20 taken a position 1 a court or a 20 MS JOYCE Right
21 commisston that an ISP s an end user? 21 MR MEZA --cichanging --
22 A ldon't know of any offhand whether we 22 MS JOYCE The -- 1 don't have
23 have or not [ don't know 23 the e-mail (o cover this. but 1 can
24 MS JOYCE Perfect Let's take a 24 provide 1t later
25 ten-minute break 25 MR MEZA T'll just take your
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Page 245 Page 247
1 representation I mean I just want to 1 you 1 accordance and -- we would give yvou
2 know 2 a credut for the cost of that loop. say.
3 MS JOYCE Tlus was c-matled to 3 as an cxample  So the damage -- the cost
4 our officce in November and was represented 4 of that scrvice that we didn't perform 1s
5 to mc as the most current version 5 what we're giv g you credit back for.
© THE WITNESS Okay 6 what was not performed or improperly
7 MR MEZA Okay And I think 1t 7 performed
8 was c-mailed vesterday correcting that S Q And the cost of that foop 1s assessed on
9 from Tamphn If 1t deals with Issuc 4 E) what increment?
10 which I presumc 1t 1s. we didn't have vour 10 MR MEZA Objcct to form
11 most current language So 1f your 11 A The rate vou would pay us for that scrvice
2 question 1s relating to the old language 12 or function wc did not perform or
13 then 1t's finc 13 performed improperly which is what we
14 MR HEITMANN Wec can usc 14 would credit vou back for what we failed
15 Pctiioners' Exhibit A -- Joinl 15 1odo
16 Pctitioners' Exhibit 1f vou want to look 16 Q And would that be based on the month in
17 at that 17 which the problem occurred?
18 (DISCUSSION OFF THE RECORD ) 18 A It would depend on what the claim was
19 BY MS JOYCE 19 Agam. the day it arosc 1f there was --
20 Q And I direct your attention to page 8 of 20 1t was substantiated that 1t had happencd
21 thisexlubnt 21 youknow since a pomnt in tume, then we
22 A Yecs 22 would -- 1t could be proven that we
23 Q And do vou sec where 1t says 10 4. 23 farled 1n tlus period of tume. then 1t
24 lintation of hability? 24 would cover that period of tume. would be
25 A Yecs 25 mv understanding
Page 246 Page 248
1 Q Anddo vou agree this 1s the scction at 1 Q Sothe way tlus would work 1s you figurc
2 1ssuc 1n Issuc G-4, the limitation of 2 out when the problem occurred. how much
3 habiluy? 3 tume clapscd. and what the cost to (he
4 A Yes 4 Pctitioner was for that particular clement
5 Q Pleasc turn the page to page 9 5 that had a problem. 1s that farr?
6 A Okay 6 A Wecll I'm not so surc 1t's the cost to the
7 Q And do vou sce there's BellSouth's version 7 Petiioner Tt would be the cost imcurred
8 of languagc for this scction -- S for what was -- for that function or
9 A Yes 9 performance. the thing that wasn't done
10 Q -- provided” 10 correctly
11 Can vou tell me what part of (lhus 11 Q Thecost to whom?
12 language 1s related to the severity of the 12 A To-- What you'rc buyving from us what
13 damage that may be imposcd? 13 we're providing vou pursuant to this
14 A Talking about BellSouth's language? 14 agreement we don't perform i accordance.
15 Q What n BellSouth's language 1s related to 15 whatever that cost (o vou rclative to that
16 the severity of the damagce? 16 performance or function
17 A That would be the last -- part of the last 17 Q When vou sav "vou". do vou mean
18 scntence that sayvs. pavment will be 18 Petitioner?
19 limited to a credit for the actual cost of 19 A Yes I'msorry
20 the services or functions not performed 20 And again -- I mean. this
21 Q And what docs that language mean n 21 language 1s no different than our
22 practical tcrms? 22 understanding of what 1s common n the
23 A Inpractucal terms. if we fail 1o give 23 industry for linuting hability for the
2 yvou -- let me think of an example -- 24 party providing sciicc
2 provide a loop or provide some function (0 25 Q And s 1t your understanding that a
25 (Pages 245 to 248)
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Page 249 Page Z51
1 Pctitioner would purchasc this service the clement or the service that the
2 from BellSouth in order to serve a Pctitioner purchased from BellSouth?
3 customer? A Surc The results of our improper
4 A Wecll they would purchasc whatever's providing a service or a funcuion could
5 provided 1 this contract o do whatever m turn. cause the Joint Petitioners'
€ they're allowed to do with that service proviston of that -- whatever they're
7 comphant with whatcver the rules. using that clement for 1o provide scrvice
8 requercinents  law cnable them to use that to their end uscr. to impact therr ability
9 senvace for to provide that end uscr
10 Q Could one of thosc purposcs be to senc a And agam. that gets back to

11 customer?

12 A Surc

13 Q Would vou cxpecet that Petitioners charge
14 customers moncy for providing service (o
15 them”

16 A Would T cxpect the Joint Pcutioners o
17 charge their end user as a customer.

18 cerlamly

Iimiting hability on both parties We're
limiting ours to the Joint Petitioners.
and. in turn. the Joint Pctitioners
consistent with the standard practice out
therc. would. n turn -- should be
Iimuting -- and I behieve they do today in
therr current taniffs hmut their

ltability to their end uscr

[
P R R e R =PRI S

19 Q Ifa problem occurred with an clement or a- Q Are vou speaking to the 1ssuc regarding
20 service that the Petitioner was purchasing 20 limitation of hability mn that --
21 from BcllSouth. could that have an cffect 21 A G-3
22 on the service proyided by the Petitioner 22 Q Okay With respect to Issuc G-4 --
23 toacustomer? 23 A Uh-huh
24 MR MEZA Objcct to form 24 Q --havevou cver enperienced an
25 A Surc. 1t could. but 1 would annicipate the 25  mterruption 1 uliliy service as a
Page 250 Page 252
1 Jomnt Pctitioner would have sumilar. 1f 1 customcer voursclf?
2 not. you know. actuality. more stringent 2 MR MEZA Object to form
3 limitation of hability in their 3 A I'm most certamn [ have over the course of
4 rclationship with their end user that 4 having tclephone sen ice and pay ing for
5 they would i turn would be -- have some 5 1. ves or any utility, or power or --
6 Iimutation of hiability m that event that € vcs. certainly
7 what we failed to provide the Joint 7 Q What f anything did vou do about 11?
8 Pctitioner and they 1n turn caused them to g MR MEZA Samc objection
9 fail to providc to their end uscr. they 9 A Decpending on -- For example. if 1t was
10 would be protected by therr nitation off 10 tclephone service and 1t was out of
11 habthity i therr own tandTs o1 11 scrice for an X number period of time
12 contracts  That would. yvou know. makc our 12 credit for the cost of that telephone
13 language verv appropriatc m the content 13 service would have been forwarded to me
14 of the wav (he partics operate 14 or depending on the rules n the state.
15 Q Isit possible that service to vour 15  youknow -- power prelty much if vou
le customcr could be suspended as a result of 16 don't use vour power. vou don't pay for
17 a problem with this ser tee or clement? 17 1t so there wouldn't be amy need for
18 MR MEZA Object to form 8 reimburscinent for something [ didn't incur
19 A Senice could be -- Senvice (o a customer 19 from that  But just an example. a
20 -- Whose customer? I'm not sure 1 2 telephone. 1f 1t was out of service for.
21 follow -- 21 vou know. ten days. then 1 would
22 Q The Petitiongrs arc scn ing a customer 22 anticipate credit of ten davs' worth of
23 A Rught 23 service. monthlv charges
24 Q And s 1t possible that that service could 24 Q So the utility would losc money n that
25 be suspended as a result of a problem with 25 ecent?
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Page 253 Page 255
1 A [can't speak for 1f it would losc money 1 Q Would they be -- Would the rates charged
2 or not I don't know what you mcan by 2 to the customer be cqual to the ratcs pad
3 lose money I mcan -- 3 lo BellSouth?
4 (Q Maybe to put 1t better they would forcgo 4 MR MEZA Object to form
5 getting monev from vou because ol the 5 A Idon'tknow [ mcan. CLECs haveall
6 miterruption of scrvice? 6 sorts of crcativ ¢ pricing they could
7 A Forthe ten days -- 7 charge exactly what they're paving us for
8 MR MEZA Objcct to the form 8 that scrvice | mean it varies across
9 A Inmychample for the ten days that they 9 the board 1 would 1magine any competent
10 didn’t provide the service. they wouldn't 10 CLEC would charge ratces to recover all
11 have recovered money for the senvice that 11 therr costs. and I would assume they have
12 1t did not provide 12 more costs than just the UNE rates they're
13 Q Arc vou famihar with the rates that 13 paving BellSouth
14 Petitioners pay 1o BellSouth for using 14 But agam back to rcgardless of
15 scrvices and elements? 15 whatever theyv're charging therr end uset
16 A I'm fanuliar there's a large list of le for providing that scrvice. | would think
17 unbundled network element rates 17 their same limitation of hability would
18 attachment 2 that reference the rates that g be whatever that end uscr pays them for
19 you would pay -- or the Jount Pcuitioners 19 that scnicc
20 would pay for using the scrvices they buy 20 Q The situation that vou described where you
21 out of this agrecement. so. ycs 21 suffered an inierruption of service. |
22 Q How arc thosc ratcs dernved. n your 22 think your term was ten davs let's say
23 undcrstanding? 23 A Uh-huh
24 A From the UNE cost proceedings in the 24 Q And vou say you didn't pay for thosc ten
25 differemt states or there could be some 25 day s of senvice because you didn't get the
Page 254 Page 25¢
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22
23
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25

ratcs m there that were negotiated
between the parties that were not arnved
at through commussion activity

Q For the rates that a commussion sct 1
there any standard by which the ratcs
would have been set?

A The TELRIC standard that was sct forth n
the Act and the FCC rules scts forth the
TELRIC methodology Again the states
madc some deviations and tweakings to the
resulting rates they arrved at through
thosc proccedings. made adjustments to the
inputs we provided. ct cetera that
impacted the outcome of those rates

Q Would vou c\pect that Petitioners' rates
that arc imposed on a customer for (he
scrvices they provide would cnable --
strike that -- would be less than (he
cost that thev pay to BellSouth?

MR MEZA Object 1o the form

A Would the rates Joint Petitioners charge
therr end users be less than the rates
they pay BellSouth for that service?

Q Yecs

A 1would not think so

W ~-J6 U s Wk
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scnvice

A Uh-huh

Q Is that a common result 1n the utility
mdustry. that someone would not pay when
therr service 1s mterrupted?

A On the retail side of our business. we're
bound by various and sundry state
commission scrvice quality measurces that
dictate what we have to do 1n regards (o
out of service and you know what tvpe of
tctmburscment we give or credits we give
back for when service 1s you know.
mterrupted or -- depending on the
duration. so 1t varies n all states but
i's very common amongst incumbent LECs
| don't believe the CLECs are quite as
bound by some of thosc sane rules as the
mcumbents are It varies amongst the
stales

Q But the practice of giving refunds or
abatement of charges 1s a practice that
occurs 1n the telecommunications
industrv?

A L'mcan. as I just said. 1t's depending on
whateyver the stale commuission rules arc
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Page 257 Page 259
1 regarding the incumbent LECs like 1 A Wecewould not charge you for -- In that
2 BellSouth. arc obligated 1o do. we do 2 J0-day example. 1f you were paving $10 for
3 Whether 1t's an appropriate 3 that loop. we would not charge vou ten
4 practice 1n today's world with compctition 4 days for that loop And that would be
5 1s another matter but [ thank vou'll find 5 basced on lnitation of lability for the
© very clear that we don't think it 1s an 6 cost of the service that we failed to
7 appropriate practicc and I think 7 provide and that would be the cost of the
S competition 1in the market should dictate 8 scnvice. what we charged to vou or would
9 the level of sem ice that customers pay 9 have charged to you
10 for. but. again that's another matter 10 Q And how is that reltef that vou just
11 Q Ycs unfortunatcly 11 described as provided here related to the
12 A Unfortunately 12 harm that the Petiioner would incur
13 Q Is it possibic that a problem that occurs 13 through not getting paid for 30 days?
14 with an clement or scrvice that a 14 A Well 1t's related to the harm of vou nol
15 Pctitioner gets from BellSouth could cause 15 recerving the senvice we were supposed to
16 an mterruption 1n service provided to the 1o be providing vou That's the harm you
17 customer for 30 davs”? 17 didn't get the service BellSouth was
18 MR MEZA Objcct to the form S providing the Joint Petitioner, and that's
19 A 1 mean that's almost chactly the same 19 what wc're compensating for 1s that
20 qucstion you asked me a minute ago  Could 20 harm  You didn't get that loop lor 30
21 it cause an mterruplion or suspension of 21 days or whatever we'rc gining vou a
22 service. yes. it could  And. hence. the 22 credut for the cost of that loop for 30
23 duration or whateyer could be basced on the 23 days That's the harm  You didn't have
24 severity of what happened  Again. the 24 that loop, so we're not gong to make you
25 answer 1s the same  The lmtation of z25 pay for that loop That's the cxample
Page 258 Page 260
1 liabilitics that the CLECs would have with 1 Q And let's go back to page 38 of the
2 therr end users should protect them from 2 November [2th testimony which 1s Exhibit
3 any beyond what they're paying us for the 3 No 2
4 scrvice  I'mean. they would not be hable 4 A Okay
5 for bevond what their end user 1s paying 5 Q And you state at lincs 19 to 22 that the
© them for 6 language proposcd by the Petitioners would
7 Q But the mterruption could last 30 days? 7 provide mcentn e to the Joint Petitioners
8 A Anvtlung's possible. a hurricanc [ mean 8 to mappropriately delay the fihng of a
9 look at Florida  You know. how long was 9 claim or mappropriately argue that.
10 that -- out of scrvice was. T don't know 10 quoic the day the claim arosc was at the
11 butves 11 end of the agreement Do you sec that?
12 Q Soifthe practice n the industry of 2 A Yes
13 providing abatements or rcfunds of ratcs 13 Q On what do you basc tlus understanding”?
14 for interrupted service apphed to a 14 A Well. I thunk tlus day the claim arose
15 30-dav outage 1s 1t possible that a 15 language was a shight twist on the
le carricr would not get paid for that 30 16 ongmal language that was proposed. and I
17 davs of service? 17 don't think 1t changes the wholc ntent
18 A Surc Ifthey had a requirement to refund 13 mv understanding of what vou're asking for
19 or credit therr end user for (he period of 19 -- the Joint Petiioners arc asking for
20 time they were out of service they would 20 They could -- The day the claim
21 not get that money for that sen ice during 2 arosc would be the dayv vou told us you
22 that tume period 22 have a claim  And vou could say the claim
23 Q And il (hat happened (o a Petitioner the 23 -- vou know ['m claiming today that for
z4 30-day problem. what rehief would the 24 the last six months. vou did something
25 25

Pctitioner get under BellSouth's language?

wrong And you could wait on the last day

28 (Pages 257

NICOLE FLEMING & ASSOCIATES

(919)

567-1123

e0e87629-db5f-48a7-87a4-f427a1b1a5i

to

R

)

0




Joint Petitioners v. Kathy Blake, Volume II ’12—8—2004
BellSouth

Page 261 Page 2632
1 of the contract -- not saving the Joint 1 claim arosc  We didn't know about 1t
2 Pctitioners would but that. 1n essence. 2 before then. would be that day going’
3 could be the cffect of (his language -- 3 forward
4 could wait unul the last day of the 4 Q Is that the meaning that you think
5 contract and sav. okay vou've never 5 Petittoners have assigned (o that phrasc?
6 provided mc this function or vou 6 MR MEZA Object to form
7 mmproperly provided this function 7 A That's based on what I'vc read 1n the
S therefore you owce me 7-1/2 pereent of 8 Joint Pctitioners' testimony and their
9 cvervthing I've billed up unul the dav ] position on this issuc  That's the way.
10 before the contract ends and that's how 10 'm understanding their position what
11 we're mterpreting the impact of the Joint 11 they mcant -
12 Petitioners' language 12 Q Dud you participatc in negotiations on
13 Q And vou thuik that could happen? 13  tlus language?
14 A Surc it could based on 7-1/2 percent of 14 A No. [ don'l beiteve we discussed this in
15 what's been bitled I mcan. 1f vou filc a 15 any of the summuts to any degree so no
16 claim the first day. nothing's becn 16 Q Havcvou ever asked a Pctitioner to
17 billed. so 7-1/2 percent of zcro 1s zcro 17 cxplain what they mean bv the phrase the
S so there's no damage  If vou watl as many 18 day the claim arosc?
19 as two vears down the road. three ycars 19 A [Ihavenot no But from reading their
20 down the road and filc that clatm. you'd z0 testimony 1t's sutl not clear what they
21 have X number of dollars. miliions of ' 21 rcally meant. so | would have expected 1t
22 dollars or whatever bulled since the first 22 would have been clear in therr testumony
232 date of the contract. 7-1/2 percent of 23 Q Do vou think that the day the claim arose
24 that 1s quite substantial 2 could have a mecaming other than what vou
25 Q Ifa dispute arosc about liability and 25 have discerned from reading (he (cstimony?”?
Page 262 Page 264
1 Pctitioners sought to enforce this 1 MR MEZA Objcct to form
2 proviston as theyv've written . this 7 3 2 A I'msurcitcould But. again. the plain
3 percent liabihity -- 3 rcading of the term the dav the claim |
4 A Uh-huh 4 arosc -- and. agam. 1f i('s in the
5 Q --dovou think that a court or statc 5 contract with those terms. that's the way
6 commission could be involved 1 resolving 6 we'te reading 1t and why we're i
7 that dispute? 7 objection to the Joint Petitioners'
S A Depending on whatever the dispute S language along with the 7-1/2 pereent of
9 resolution procedures are we resolve or 9 that too
10 result 1in from this proceeding would 10 Q You stated that tlus phrase the day the
11 dictate how thosc disputes would be 11 claim arosc has been newly proposed by
12 handled 12 the Petitioners since this arbitration was
13 So 1f 11 gocs back (o the state 13 filed
14 comnussion or the FCC to resohve. did 1t 14 A Ycs
15 get resolhved there or 1f 1t was deferred 15 Q Isthatvour understanding?
16 or handled by -- that decision got 16 A Yes and I reference that m footnote 11
7 deferred to a court 1t could be handled 17 on page 38 that mutally 1t was 7-1/2
8 there so S percent of whatever has been billed in
19 Q Whats vour understanding of the phrasc 138 {otal since the beginning of the
20 "the dav the claum arosc™? 20 agreement
21 A My understanding of that 1s when you 21 Q Hasanvone communicated 10 you the reason
22 brought the claim to our attention  You 22 that the Pctitioners proposcd this new
23 filed a claim a disputc sard I'm 23 language?
24 clarnung that tlns happened  That would 24 A T lunk they thought that would solve our
25 be whatever day that happeoed 1s when the 25 concern about delaying 1t until some point
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Page 265 Page 267
1 way down the road of the agrecment  But 1 Q Istherc any other rcason that a
2 mour rcading 1t doesn't It still puts 2 commerctal agreement 1s different from an
3 1t at the tume that 1s of the choosing of 3 mterconnection agrecment other than the
4 the Jomnt Petitioners as 1o when they 4 regulatory aspects that yvou've described?
5 would -- the claim would arisc S5 A Wwell Ithunk that's a prelty broad
€& Q Onpage 39 of this testimony vou state at 6 diffcrence Rates terms condittons and
7 lines 12 and 14 these arce not commercial 7 prices pretty much cover and -- are
3 agreements but arc instcad mterconncction S agreements T mean arc the basis for
9 agrcements mandated under sections 251 and 9 agreements of what the partes agreed 1o
10 252 of the 1996 Act Do you sec that? 10 And 1f one party 1s bound to provide
11 A Yes 11 something pursuant to mandated rates.
12 Q Whatis the diffcrence between a 2 terms. and conditions. 1t's not a
13 commercial agrecement and an 13 voluntary agrcement | mean. Iscca
14 mtcrconnection agrecment under this 14 commercial agreement 1n the context of
15 stalement? 15 something we can choosc 10 do or not do
16 A A commercial agrecment would be one that le In the context of an
17 the partics can choosc to cnter 1nto or 17 mi(erconnection agreement. we don't have
18 not [n an intcrconncction agreement. we 8 that lusury - We don't have that choice
19 cannot choose (o not cnter tnlo an 19 We're obligated and ordered to proyide
20 nterconnection agreement  We arc bound 20 these services pursuant 1o these terms and
21 by 251 and 252 to negotiate i good faith 2 conditions
22 and reach agreement on providing 22 Q Invour experience dealing with
23 interconnection UNEs pursuant 1o 251 and 23 mtcrconnection agreements. do they
24 252 We can't choosce the rates we 24 contain provisions that are not mandated
25  charge The terms and conditions arc 25 under scction 231 or 252 of the Act”
Page 266 Page 268
1 pretty much sct based on (he law and the 1 A There may be some things in there that.
2 mandate from the Act and the FCC's orders 2 for admimstrative ease and just basic,
3 Q IsBellSouth engaged 1 commerce? 3 you know. how to opcrate how (he partics
4 MR MEZA Object to the form 4 mteract. those tvpe of things maybe on’
5 A By "commerce" you mecan gencrating 5 there just to help cffectuate those
6 rexcnues and monies in cxchange. buy ing 6 oblhigations that arc required by 251 and
7 goods and scr ices? 7 252
& Q Well 1'supposc What 1s your 8 Q Isthere anmything 1n sections 251 or 2352
9 understanding of the word commercial? 9 that discuss hability terms m an
10 A well. my understanding of the word 10 mterconnection agrecicnt”
11 commercial it the content of commercial 11 A Not that I recall from my ievicw of
2 agrecment -- and commercial means 1t's not 12 scction 251, but. again the wholc .
13 a regulated 1t's a commercial practice 13 mstancc ol having an iterconnection --
14 You can go to buv a car from anybody vou 14 [ mecan having an interconncction ngrcénnenl
15 want. you can cnier 1nto some agrecment 15 memorializes what we're obligated to
1o for somebody 1o repair vour roof or -- a 16 provide vou. the rates. (crms. and
17 contractor to repatr vour rool  Butl vou 17 conditions that go along with that
8 know I'm not bound There's not a roofer S order for us to comply with those
19 out there that's bound to provide me 19 requircments
20 service based on certain requircments that 20 Q Do those scctions obligate BellSouth to
zZ1 we can't change or we're bound to be 21 have a limitation of hiability clause m
22 providing them to the Jomt Pctitioners 22 1ts mnterconnection agreement?
23 So o me. a commercial agrecment 1s ree 23 MR MEZA Objcct (o form
24 from the obhigation sct forth in 251 and 24 A Idon'tbeheve they do but we'd be
25 252 2 pretly -- not rcal smart to not have 1t
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Page 269 Page 271
1 1 there 1 commcrcial agreement but I behieve i was
2 Q Why? 2 referenced 1n the contest of some of the
3 A Well t'sapanty [ mcan we're the 3 TRO yoluntarily ncgotiated agrecments. vou
4 provider of the scrvice  Agam 1it's -- 4 know as one of the mcans by which the
5 the parity 1s what we do with our retail 5 Intenim Rules could be overwritien 1f you
6 end users I mean 1t's. to me standard € will. the partees enter mto il
7 practice for a party to limit their 7 voluntarily negotiate them  Didn't usc
S liability other than gross negligence. 8 the tcrm commeicial. but i the context of
9 willful misconduct. and all those other 9 tlus. commercial 1s voluntany as
10 youknow caveats between their end user 10 discussed before
11 or the person theyv're providing the 11 Q Hasthe FCC described commercial
2 service to 12 agreements other than that they're
13 Q The next paragraph on this page 39 -- 13 voluntary?
14 A Uh-huh 14 A [can't speak to evervihung the FCC's ever
15 Q --lines 1610 21 15 sad
16 A Yes 16 Q Ifvou could turn the page. pleasc. 1o
17 Q Spectfically 1 refer to the first tine 17 pagc 40
18 that states. BellSouth 1s asking no more 18 A Uh-huh
19  than the industry standard imitation Do 19 Q Lines6to7
20 you sce that? 20 A 6and 7 ub-huh
21 A Yes 21 Q State that Petitioners arc atiempting to
22 Q What did you mean by "industn standard 2z have BellSouth incur the Petitioners' cost
23 lumnation"? 23 of doing busincss Do you sce that”?
24 A Well it's - wehe had our 24 A Yes ‘
25 intcrconncction agrecments out there since 25 Q What did vou mecan by that statcment?
Page 270 Page 272
1 '96 '97 This language -- Our samc 1 A Tlus answer 1s in the contest of an
2 standard hability language has been n 2 overall providing general comuments about
3 thosc agreements with all the other CLECs 3 1ssucs 4 through 7 which are vour
4 that arc out there It's standard 1n our 4 limrtauon of hability. indenuufication.
5 rctail tardffs n relationships with 5 conscquential damages. ¢t cetera. 1n
o the -- our end-uscr customers. and | € switching. indirect and -- and 1 that
7 behicve 1t's standard n the Jont 7 regard 1n the content of all those
S Petitioncers' tariffs and contracts that S together 11's our opinion that. based on
9 they have with their end-user customcrs 9 therr language relative to all those
10 Q Sovou're referrmg to the 10 1ssucs 1t could put BellSouth in a
11 telecommunications industry? 11 position of having to bear the risk and
12 A Yes Ycs Sorry 12 the cost of the business decision the
132 Q Do commercial agrecments that BeliSouth 13 Joint Petitioners make relatine (o what
14 has contain Irmitation of hiability 14 thev pronusc to their end uscrs
15 clauses? 15 Q Tius issuc is about what happens 1f there
16 MR MEZA Object 1o form le 15 a problem within an clement or sen ice
17 A 1would imagme they do [ can't spcak 17 provided by BellSouth (o Pctitioners
g for every commercial contract we have out 18 1isn't that right?
19 there commercial agreement or -- 19 MR MEZA Object to form
20 depending on what 1t 1s what 1t does but 20 A G-41s but tlus particular 1ssuc on the |
21 1 would assume 1t does It's pretty 21 bottom of 39 1s what [ was talking
22 standard 22 gencrallv about. 1ssucs 4 through 7
23 Q Has anv stale comnussion or the FCC 23 encompasses indemmfication and the rest
24 defined what a commercial agreement 1s? 24 of thosc 1ssucs
25 A ldon't know if (hey've defined the term 25 Q What about Pctitioners' position on Issuc
31 (Pages 269 to 272)
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Page 273 Page 275

1 G-4 specifically indicates that 1 provided

2 Pctitioners arc attempting 1o have 2 Back (o the foop scenario We

3 BcellSouth incur the Pctitioners' cost of 3 didn't provide you the loop. so vou don't

4 doing business? 4 pay us for that loop

5 A Well Idon't -- I wasn't specificallv 5 Q Is 1t vour posion that Petitioners scek

6 pointing this just to G-+ It was 6 language that would centitle them to 7 5

7 gencrally 1 the content of -- probably 7 percent of what they bull therr end

8 morc this particular reference was 8 uscrs?

9 associated with the indemnification aspect 9 A No. what BellSouth has billed. but for
10 of all these issues  And the fact that. 10 other things beyond just that loop that we
11 based on vour indemnification language. 11 failed to provide vou. would be what
12 which. 1n our opimion guts the hability 2 1l -- 7-1/2 percent of anything billed to
13 -- limrtation of hability language so 13 the Joint Petitioners would cover all the
14 from that way 1f we get vour 14 services that are billed under this '

15 indemnification language -- 1f vou gel 15 agrcement. 1s the way we're reading vour
1o your indemnification language vou 16 language
17 basically just null and voud the 17 Q And what n the language at page 9 of
8 lumitation -- our limutation language 18 Exlubit 12 --
18 Q Butisit your position that -- with 19 A Exhibrt 12 Okay  Sorn
20 respect 1o G-4 that the 7 5 pereent 20 MS JOYCE Canwc go off lhc
21 ltability rate that Pctitioners have 21 record”?
22 proposed 1s attempting to hay e BellSouth 22 (DISCUSSION OFF THE RECORD )
23 mcur the Petitioners' cost of doing 23 Q At page 41 of vour November 12th
24 busincss”? 2 testimony --
25 A Well. I gucss yvou could say 1f you were 25 A Yeos
Page 274 ) Page 276

1 gotng 1o charge us 7-1/2 percent of 1 Q -—-athnes1lto27--

2 cvervthung that's been billed that 1sn't 2 A Ycs -

3 directly related to the service we failed 3 Q --you provided a quotc Can vou C\plmn

4 10 proz tde or improperly provided. we're 4 to me what this quotc 1s”?

5 basically giving vou more moncy than the 5 A Thsisout of the Virginia Verizon ordcr

5] risk or the conscquences of the farlure 6 that was arbitrated before the FCC back n

7 So I guess 1t could be -- vou 7 2002 paragraph 709. that basically

& could sce that as a cost of doing S WorldCom had contcnded that 1t nceded vou

9 busincss. but yvou don't have a revenue 8 know. morce protection. 1 guess. or
10 stream by getting 5-1/2 --or 7-1/2 10 hability indemnification from Verizon.

11 percent of every thung that's been billed 11 and tlus 1s the FCC's decision 1n that.
12 b filing a claim  That 1sn't 2 that basically saxd that they don't --

13 compensatory 13 Verizon 1s not obligated to provide ,
14 Q When could 1t happen that Petitioners 14 perfect service and -- pretty much speaks
15 would scck 7 3 percent of amounts biiled 15 for 1self

16 where a problem had not occurred? 15 Q Why did you include this quote in your
17 A Well |- 17 testimony”

8 MR MEZA Obijcct to form 18 A Whydid I? Because I think it speaks to
19 A I'm not saving vou would do that when a 19 the 1ssuc that's here n Issue 4 and then.
20 problem didn't occur  It's our posiion 20 actually 4 through 7 as [ar as
21 that the 7-1/2 percent of the billed 1s 21 indemnification and that we shouldn't have
22 bevond the conscquences of the faslure 22 to do morc than we do lor our own retail
23 Q Why do vou think that? 23 customers. which 1f vou put BellSouth's
24 A Bccausc you'ic only out what yvou -- what 24 name where Verizon 1s and Joint
25 we didn't provide or we improperly 25 Petitioncts where WorldCom 1s 1 tlunk the
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Page 277 Page 279
1 outcome would be the same 1 that we failed to provide or tmproperly
2 Q Do you think that the North Carolina 2 provide
3 Comnusston must 1 this arbitration. 3 Q Andhow would 7 5 percent of the amounts
4 follow the finding that appears in this 4 billed be an open-ended Liability
5 quolc? 5 provision?
© A No.and I wasn't addressing 1t from the & MR MEZA Object to the form
7 standpoint of has the FCC addresscd tlus 7 A Well Ldon't think that yust 7-1/2
S maticr and this 1s where we found that S pereent -- To me 1t's beyond the risk
9 theyve addressed  So. I mecan they can S that we anticipated when the UNE rates
10 give 1t whatever weight they do with any 10 werce developed  You get back to that the
11 other FCC decision 11 value of the risk 1n our minds and the way
12 Q At page 40 of vour November 12th 2 the UNE rates were donc were based on the
13 testunony. lines 12 to 13 13 cost of the service or function we failed
14 A Ycs 14 to provide. which was -- 7-1/2 percent of
15 Q You state that BellSouth 1s bound by the 15 total bill would be more than the cost of
16 cost-based pricing standard of the 1996 16 the service that we failed to provide
17 Act and cannot change such prices at 17 Q But would that 7 5 percent of the total
18 will -- 18 cost billed be open cnded?
19 A Uh-huh 19 A Well. not in and of itself but in the
20 Q --tocover the additional costs that 20 content with the indemnification language
21 would be incurred should the Petitioners' 21 that the Joint Petiioners are proposing
22 language be adopted Do vou sce that”? 22 111 CSSCNCC, 1N Our OpINIon  guts any
23 A Yes. ldo 23 lomtaton of hability we have We !
24 Q Do you belieye that Petitioners want 24 wouldn't have any
25 BellSouth to change prices at will? 25 Q Sotaken together thes're open-cnded?
Page 278 Page 280
1 A Idon'tthmk I was infcrencing that they 1 A Ycs
2 do The purposc of thts sentence was in 2 Q Mcamng there would be no limut to the
3 the casc -- based on the fact that the 3 BellSouth -- iability BellSouth could
4 mterconnection agrecment 1s not a 4 suffer? '
5 commercial agreement and the rates have 5 A That's our inierpretation. yes .
6 been dictated to us for those clemicnts 6 Q Plcasc turn to Exhubit 3 which 1s vour
7 that we're obligated to provide by the 7 Noyvember 19th testimony
S state comnussions consistent with the S A Oka
9 pricig standards  So the fact that those 9 Q Athne 13 of page 23 :
10 rates -- how thosc ralcs were estabhshed 10 A Okav :
11 did not ecncompass the costs associated 11 Q Tsit vour position or understanding that
12 with open-ended hability indemmification 12 the hability language i this agreement
13 which 15 1n the context of Issucs 4 13 will apply 1o both partics?
14 through 7 14 A The term partics 1s 1 believe mnherent
15 Q Taking together 1 your opinion. Issucs 15 in the language as it relates to
1o G-4 through G-7 as Pctitioners' phrasc 16 liabihity. but ginven the fact that
17 them would create open-ended habihity? 17 BeliSouth 1s (vpically the onc providing
18 A [It'sour rcadimg of the language based 16 the service 1 this agrecment we're the
19 when you take 1t in context with the 19 oncs that would be most impacted 1f not
20 indemntification language and how 1t cuts 2 solclv impacted by a hmitation of
21 the Inmtation lability and the fact 21 lability or lack of lmutation of
2 that. vou know. 7-1/2 percent of -- you 22 hability between the parties
23 know forget the indemmfication. 7-1/2 23 Q Do vou not believe that 1t could happen
2 percent of what's been billed. that's a z4 that under tlus agrecment the Pelitioners
25 big mcrease from the individual element 25 would owc BellSouth somethung under the
33 (Pages 277 to 280)
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Page 281 Page 283
1 habthity provision? 1 Liability 1 thetr relationshup with their
2 A It's possible that there could be 2 end users  1I'm not surc --
3 somcthing. but 1 think the majority of 1. 3 Q Would they get that protection separately
4 as far as. vou know -- when [ mean 4 --with therr end users separately from
5 one-sided. 1t mecans morce in favor of onc 5 BellSouth?
3] than the other which m our opimion and 6 A Ycs Tt would be in then relationship
7 rcading sincc we're the provider of the 7 with (he senvices they provide to their
8 scenvices -- the main provider of the 8 cnd uscr
9 services under this agreement we'd be the 9 Q Andn the Petitioner and end-user
10 oncs that would have the most risk of not 10 rclationship that vou just mentioned --
11 having Iimntation of hability 11 A Uh-huh
12 Q But BellSouth could obtain relief under 12 Q --would the end users then get relief
13 the hability clausc? 13 from Pectitioners 1t a problem happencd
14 A 1'mnotanattornev 1 don't know if -- 14 with their service?
15 whatever Iegal thing we could do pursuant 15 A Depending on what therr tariffs or their
16 to limitation of hiability and again, 16 contracts provided. the provisions sct
17 pursuant to the dispute rcsolution or 17 forth in thosc  And 1f they had no
18 whatever we could claim 8 Iimutation of hability sct forth and they
1S Q But BellSouth could under the language. 19 had no indemuuification. then vou know.
20 make a clanm for hability under the 2 that kind of gets back to our wholc 1ssue
21 proposed -- or under this section of the 21 with indemnification -- the Joint
22 agreciment? 22 Petitioners' indemmifications  If thev're
23 A TI'msure, yeah -- [ mean. ut's cither 23 not there 10 be -- always indemmificd. the
24 partv. But. again. the intent was -- the 24 Jotnt -- the end uscr 1s going to bypass.
25 one-sided was predominantly geared towards 25 them and come (o BellSouth. another
Page 282 Page 284
1 the fact that we were the main provider of 1 1ssuc  But they have full ability and
2 the senv ices under this agreement 2 right and they have 1t in their current
3 Q When the Jomnt Petinoners purchase 3 agreements and contracts to limat their
4 senvices or elements from BellSouth -- 4 habihity with their end uscrs. which 1s.
5 A Ub-huh 5 agatn. standard practice 1n the industry
6 Q --undcran agreement -- 6 All the taniffs that arc out therc with
7 A Uh-huh 7 mcumbent LECs and their end users,
8 Q --are they retail customers of BeliSouth? 8 BellSouth's tariffs contain that
9 A No Ibclieve -- This 1s a wholesale S limiitation of hiabihity
10 agreemen( -- considered a wholesale 10 Q Soto the extent that the relationship
11 agicement by BellSouth providing wholesale 11 between Petitioners and end uscrs --
12 scrvices 2 A Uh-huh
13 Q What would the relevance be to 13 Q --allows for cnd uscrs to get some kind
14 Petitioners' retanl tanffs n that 14 of rehicl from where would the end user
15 mstance? 15 get that relief?
16 A What would be the relevance to the 16 MR MEZA Objcct to form
17 Pctitioners' retatl tanfTs in -- I mean. 17 A It would be whatever arc the provisions
18 this agreement 1s between BellSouth and 18 between the Jomt Petitioners and their
19 the Joint Petitioners and the lnitation i¢9 end users sct forth n therr taniffs or
20 of hiability 1s between BellSouth and the 20 contracls
21 Jomnt Petinioners  Whatever the Joint 21 Q Let'sturn to Issuc G-3. which 1s --
22 Pcutioncers usc thosc sen ices they obtamn 22 we'll first deal. I guess. in November
23 from us or thosc ¢lements to provide 23 12th testimony
24 scrvice o their end users they can seck 24 As a gencral matter. Issuc G-5
25 those samc protections and linutation of 25

can you cxplam to nic what the subject
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Page 285 . Page 287
1 matter of Issuc G-5 18? 1 install something on the datc we promise
2 A G-5 pertans to if the Joint Petitioners 2 Then if they fa1l 1o do that and that
3 choosc not to mclude limutation of 3 fatlure 1s caused because we [ailed to
4 Liability in therr end-uscr contracts or 4 mstall that loop on the day we pronised
5 tariffs who should bear the risk 5 to the Jomnt Petitioners wlich in turn
€ resulting from that decision? © didn't allow them to deliver 1t to their
7 Q Soisit far to say that this issuc 1s 7 end user based on the language that 1s
8 about what the Pctiioners put 1n their 8 being proposcd by the Joint Pctitioners
9 agrcements and tarifTs? 9 we don't -- the Joint Petitioners could
10 A Well 1it's more about what they put in 10 possibly come back to BellSouth and sav
11 there or what they don't put in there  If 11 okay. I'm out $1.000 because 1 had to give
1z they put something 1n there this 1s not 12 it to mv end user because | missed the duc
13 anissuc They've got something in there 13 datc  And that's what we're trving to
14 so thev must have been intending (o take 14 prevent
15 1t out of there  I'm not sure why this 1s 15 Q Bv what process could the Petittoner come
16 anissuc 16  back to BellSouth and ask for that rehicf?
17 Q How 1 vour opimion 1s BellSouth 17 A Tt could sav wc violated the agrecment or
18 mmpacted by the agreements that 8 would resort -- we referenced the
19  Petiioners make with theu end users? 19 language that -- 1f your language is in:
20 A We should not be impacted by the agreement 2 the agrecement the Joint Petitioners'
21 the Joint Petitioners make with their end 21 Iimutation of hability language ts in
22 uscr  This agrecment scts forth the 22 therc and you don't have a -- the Joint
23 provisions and the requirements for 23 Pctitioners don't have himitation of
24 BellSouth providing -- provided under this 2 liability in therr tanffs. they could. 1n
25 agreement 1o the Jomnt Petiioner. not to 25 turn -- agamn associate 1t back wath the
Page 28¢ l Page 288
1 their end uscr 1 indemmificatton that we'd have to
2 Q Atpage 42 of your November 12th 2 indemnify them as the recerver of the
3 testimony 3 service. which 1s contrary to BellSouth's
4 A Uh-huh 4 position
5 Q Doyou have that? 5 Q You've also testified that 1t's possible
6 A Yes 3 that an end uscr could come to BellSouth
7 Q Athine 10 --or I guess 10 use the Mll 7 and demand rchef?
3 quote. 1t begins at line 8 and continucs S A Basced on the Joint Pcutioners' language
9 o linc 11. but vou usc the phrasc c\pect 9 Q How would that process happen? ‘
10 BellSouth (o pay 10 A They could file a smt [ mean. I don't
11 A Yes 11 know legally how they could go about --
12 Q What do vou mcan by that? 12 ¢o to court. filc something saying we
13 A Well the effect of the Joint Petitioners' 13 causcd them damage because they wouldn't
14 language and position on not including 14 hanve anv abiity 1f the Joint Petitioners
15 limuitation of Lability. 1f there's no 15 didn't have this in their contract of
16 such lmitation 1 their relationship with 16 habdhity -- limutation of hability in
17 therr end user then they could look to 17 their contract. they could say well. vou
S BellSouth for indemuifs ing them for that 8 know BcllSouth's the underlving provider.,
19 nonperformance to their end user 10 turn 19 I'm going to go after them
20 back down the next Q -- question and 20 Q Do vou know if there's a federal statute
21 answer below that talks about an cxample 21 that would support such a clatm by an end
22 -- I'll bet -- hopefully hypothetical 22 uscr?
23 that 1f the Joint Pcuitioners olfcr 23 A Ihave no idca on the ments of the
24 something that savs they -- vou know. 24 claim I mcan that would be 1 gucss
25 we'll grve you $1 000 1f we fail to 25 addressed on an indu tdual casc basis
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Page 239 Page 291
1 Q Other than the ntcrconnection agreement. 1 choosc not to. then we went some
2 what would ginve the Petittoner the right 2 protection that would prevent that end
3 to come to BellSouth and say there s a 3 uscl from being able 1o come to BellSouth
4 farlurc. 1t cost mc moncy and now vou owe 4 to seck that claim
5 me money? 5 Q Canyou please look at vour November 19th
6 MR MEZA Object to the form 6 testimony  which 1s Exlubit 37
7 A 1don't know what other Icgal avenucs they 7 A Ub-huh
3 may have outside of the mnterconnection g Q Atpage2s
e agreement  Anybodv can suc anybody for 9 A 23
10 anvthing these davs  So I'd say 10 Q 25
11 whatever's at their disposal 11 A Okay
2 Q Do vou belicve that there 1s anvthing 2 Q And at lines 24 10 25 vou statc that it
13 the Joint Pctitioners' proposed language 13 1s unclear why this 1s cven an 1ssuc
14 lor this 1ssue -- or rather. the proposed 14 unless of course the Joint Petitioners
15 language for scction 10 4 27 15 itend (o remove such provisions
16 A Dol havc that? 1é A Ycos
17 Q I'm referning o vour lestimony -- 17 Q Do vou behieve that Joint Petitioners
18 A I'mtrvingto -- 18 intend to remove Liability provisions 1n
19 Q --forlIssuc G-5 18  (therr contracts?
20 A Okay [I'msorry. ask vour question 20 A I'm not saving onc way or the other what
2 again 2 they nught mtend, what they may do in the
22 Q s u your understanding that Pctitioners' 22 futurc I mean. they could and that's
23 proposed language for the provision of the 2 esscatiallv whal we're attempting to
24 agreement regarding limitation of 2 prevent. the consequences if they do
25 labithity states that an end user will 25 MS JOYCE T think this 1s a good
Page 290 Page 292
1 have the night to suc BellSouth for 1 tie to stop for lunch
2 rchief? 2 MR MEZA Okay
3 MR MEZA Object to form 3 (LUNCH RECESS)
4 A Not dircctly as rclated to Issuc 5 but it 4 BY MS JOYCE
5 could be the conscquences of Issuc 3. 1f 5 Q Good afternoon Ms Blake
6 Joint Peutroners did not have the 6 A Good afternoon
7 Temitation of habihty in their contract 7 Q Let's turn to your November 121h
S and. agam. coupled with indemntification 8 testimony . which 1s Exhibit 2 .
e provisions or proposcd language there 9 A Uh-huh
10 would be nothing to stop. 1n our opiionn. 10 Q Atpaged43
11 based on the Joint Pctitioners' tanguage 11 A Okay
12 their end uscr coming after BellSouth for 2 Q I'msorry. page -+
13 thasc damages claims 13 A Uh-huh
14 Q But does Petitioners' language expressiy 14 Q And you state at lines 12 through 13 on
15 provide that an end uscr can sue 15 this page again. the result 1s that the
16 BellSouth? 16 agreed-upon himutation of hability would
17 A Not relative to agam. G-3 but without 17 be eviscerated Do vou see that?
S some type of Iimitation of habihity g A Ycs
19 between the Joint Petitioners and their 195 Q Whatdid vou mcan "cviscerated"?
2 end uscrs (o me that could be the 20 A Well my understanding of the Jomt
21 practical result 2 Pctitioners' petition -- proposcd
2 I mcan. we're not dictating that z2 language. as 1t rclates to this 1ssuc. l
23 thev have to have tlus language 1n (heir 2 which 1s 10 4 4. of -- well besides
2 contract -- v their tanffs or contract. 24 having a lot of words 1o me 1t gets to
25 hmutation of hability but 1f they 25 the bottom of that 1t would pretiv much
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Page 293 Page 295
1 rchicyve them of any obligation -- (he 1 damages different from direct damages?
2 Joint Petittoncers of anv obligation to be 2 A I'mecan I guess an mcidental damage could
3 sucd by their end users  And by removing 3 be a direct damage. which 1s -- which
4 them out of that role 11 would basically 4 would be mdirect 1 mcan [ don't know
5 cnable the Jomnt Petitioners' end users (o 5 Agamn T'm not an attorney  There's legal
€ bypass the Joint Petitioners and suc 6 defindions of these that BellSouth is
7 BeltSouth. which we do not have a 7 attempting to just let thosc definitions
g hnatation hability aganst your end 8 preyvail
9 uscrs 1n that regard because our agrecment 9 Q Canou plcase pick up Extubit 127
10 1s with the Joint Petitioners. that that 10 A Yes
11 liability 1s with the Joint Petitioners 11 Q Whichis the portion of the agreement --
12 and BellSouth 2 A Uh-huh
13 Q This testimony on page 44 vou provided 13 Q You have it in front of vou? .
14 this 1n response to Issue G-6. 1sn't that 14 A Tvegotn ,
15 right? 15 Q And the refevant section of this section
16 A Yecs 16 1s 10 4 4 |
17 Q Anud the statcment provided licre on page 43 17 A Corrcct
18 for Issuc G-6 1s. how should direet, 8 Q Anddoyou belicve that 10 4 4 regards
18 incidental. or conscquential damages be 19 direct damages under this agrecment?
20 defined for purposes of the agreement 20 A The--
21 A Uh-huh 21 MR MEZA Object to form Go
22 Q What s vour understanding of what 22 ahcad
23 indirect damages arc? 23 A The Peutioners' language or this --
24 A Somcthing that's not direcl 24 Q Let's start with BellSouth's language
25 Q Can>you thmk of an example 1n the 25 A Okay I mcan. BellSouth's proposed
Page 294 Page 296
1 rclationship between BellSouth and 1 language has said that cither party shall
2 Petitioners, what would be a type of 2 be liable for direct -- indirect -- .
3 indirect damage? 3 c\cuse me -- incidental. or ‘
4 A Something from your end uscr to BellSouth 4 mconscquential damages except 1n the case
5 being done 5 of gross neghgence. willful or
©  Q Isthere any other 1y pe of indirect that 6 intentional misconduct
7 you can think of? 7 Q Sohaving rcad that do vou think this'is
8 A Not that I can think of S about dircct damagcs?
9 Q And what s vour undcrstanding of the term 9 A ltappcears to bec imited to indirect and
10 incidental damages? 10 mconsequential and incidental -- or
11 A Somectlung that kind of -- define 1t 11 incidental and consequential -- sorry --
2 without using the term  Sort of a 12 damages
13 bvproduct or -- not -- I mcan 1's kind 13 Q Do vou hine an understanding as to what
14 of somewhat simular to indirect  [t's not 14 consequential damages arc” :
15 circetly attributable to or just kind of 15 A From a layman's concept of -- vou know.
16 happens infrequently  Incidental means 16 the damages resulting rom the :
7 i's not -- 1 don't know 17 conscquences -- sote conscuences
18 I mcan to me as [ smd. | think 8 Q Thc conscquence of some conduct?
19 all these arc legal terms that are very 19 A Yecah. or some act that would have caused
20 well known  In my understanding of 20 the damages to happen ves
21 the -- whatever state law contradicts or 21 Q Could 1t be the conscquence of an cvent?
22 construcs these terms to mean 1s what i MR MEZA Object 1o form
23 BellSouth 1s proposing should be 1n the 23 A lmcan I would gucss the conscquences
24 agrecment. and probably should be defined 24 pretts much of anvthing unless 1('s
25 Q Inyour understanding. arc mcidental 25 spectfically excluded by (hese tcrms as
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Page 287 Page 29S
1 they're defined or typrcally undcerstood 1 MR MEZA Samc objection
2 Q All nght Now. I'd like vou 1o look at 2 A Tdon't know
3 the Pctitioners' version of language for 3 Q At page 45 in your November 12th
4 scction 10 4 4 4 tcstimony lines 1910 21 -- do you have
5 And mv understanding 1s that 5 that?
6 language that 1s in bold 1n these drafts 6 A Atpage45?
7 mdicates that 1t 1s disputed language? 7 Q Ycah
8 A That s corrcct 8 A Uh-huh
9 Q I'd like vou to focus on the bold 2 Q Youstate that 1t makes no sensc however
10 language pleasc 10 for the Petitioners 1o agree that there
11 A Okav 11 should be no liability for these tvpes of
12 Q What n tlhis language that 1s bolded would 2 damages
13 cviscerate a limitation of hability? 13 And by "these types of damages”.
14 A Well of course. the way I'm reading this 14 do vou refer to indirect 1ncidental. and
15 bolded language and the ntent. as we're 15 conscquential damages?
16 mterpreting 1t n this bolded language. 16 A Ycs
17 pretty much would ¢xclude -- elimmatc the 17 Q And then vou continue. st makes no sense
8 limitation of Liabihity (hat mayv have 18 for them to try to alter the legally
19 euwsted clsewhere in the agrecment. in 19  opcrative terms?
20 that if the Joint Petitioners' end uscr 20 A Yes
21 was sccking damages. then they could come 21 Q Isthat what 1t says?
22 to BellSouth to satisfy those claims 22 A Uh-huh
23 Q And which words or phrascs 1n this bolded 23 Q And what did vou mcan by "try 10 alter the
24 language leads vou to that conclusion? 24 legally operatn ¢ terms"?
25 A Provided that neither the forcgoing or any 25 A Well. what I meant by that is some of the
Page 298 Page 300
1 other provision cxception shall be decmed 1 unboldcd scts forth a provision that the
2 or construcd as imposing any hmitation of 2 partics understand that -- like 1o this
3 a hability to a party 1 mean. just go 3 same paragraph  And then the bolded terins
4 on -- 4 pretty much scts. you know -- scts all
5 Q The whole thing 5 these other caveats i place that 1n our
© A The whole thung in 11s context 1 mcan, 6 opinion. cviscerates the previous
7 there's a hundred or so words 1n that onc 7 provisions that the parties agreed to |
e long sentence S mean it seis forth conditions that. 1if
9 Q Do you know what the phrasc or tcrm 9 thev're enasting then forget what [ just
10 reasonably foresccable mcans? 10 said. 1t doesn't apply I mcan 1 those
11 MR MEZA Objcct to the form 11 tcems. not what 1 just said  But what the
12 A Somcthing vou would expect | gucss or Z previous language says 1f thesc things
13 Q Do youknow if the term reasonably 13 happen. then. you know all bets are off
14 foresceable has a particular legal 14 and you're lable
15 significance” 15 Q Andsihat what vou meant when you uscd
16 A No.ldon' 16 the term cviscerates?
17 MR MEZA Objcct to the form 17 A Yes Guited basically
8 THE WITNESS Sorrv 18 Q Gutied?
19 Q Canan indirect damage be foreseeable? 19 A CGutted
2 MR MEZA Object to the form 20 Q Alsoon page 45 vou have a discussion at
21 A Idon't know 2 lincs 3to 11
22 Q Can an mcidental damage be foresccable? 22 A Yes
23 MR MEZA Samc objection 23 Q And vou slate that the term
24 A Samc answer 24 mdemntfication has a particular legal
25 Q Can conscquential damages be loiesceable? 25 mcaning. and yvou go on (o sav 1l 1S not so
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Page 301 Page 303
1 well defined that onc can stmply place 1 the topic
2 language 1n a contract and havc both 2 Q Begimmng at linc 9 on page 43. vou state
3 partics know precisely whalt 1s expected of 3 that. 1n contrast. the 1ssuc of what
4 them? 4 constitutes conscquential damages 1s a
5 A That's what it savs. ves 5 purelv Iegal 1ssue that 1s delined n
6 Q What did vou mcan by. 1t 1s not so well 6 cvery statc by a body of case law that has
7 defined that one can stmply placc 1t ina 7 cvolved over a long period of tme Do
8 contract? g vou sce that?
9 A Well | think the next sentence goes on 9 A Yecs
10 basically to explain that. that it's 10 Q What did vou mean by "purcly lcgal 1ssuc"?
11 necessary to sct forth who indemnifies who 11 A I think all three of thosc terms
12 and under what conditions or circumstances 12 indirect. inconsequential -- T can't say
13 they'll be indemnified 13 that word -- incidental.
14 In the contrary on indirect and 14 meconscquential -- gosh 1t's so hard --
15 mcidental and conscquential damages. | 15 indirect. incidental. and conscquential
16 think 1t's very clearly defined what thosc 16 damages thosc t pes of damages are
17 tvpe of damages arc 17 defined and I think 1t's purely a legal
8 Q Asitomdemmfication are there amy 18 term 1n the gist of vou know contract
19 standards that you're aware of regarding 19 negotiation or disputes and how the
2 the specifics of who 1s indemnifying whom? 20 partics abide by those contracts
21 A [I'mnot surc vou -- that I could say that 21 Q Where arc thosc three tetns defined”
22 there are standards [ mcan my 22 A Incven state by a body of casc law |
23 understanding of indemmification would be 23 umagine therc's state faws out there that
24 who's indemuified held harmless for their 24 definc under what conditions certain
25 actrons. and under what conditions  I'm 25 daimagces are appropriate or not | mean. 1
Page 302 Page 304
1 not surc if there's -- 1 don't have any specific examplcs
2 Q Isthere any principle to govern what 1s 2 Q Did yvou read any casc law about
3 an appropriate specifics -- or specific 3 consequential, indirect. or incidental
4 about indemnufication contract? 4 damages?
5 A [mecan, [ don't know I'm not sure this 5 A No Ididn't
6 answers the question as lar as the 6 Q Doyouknow whosc state's law will govern
7 principle but in the context of this 7 disputes under this agrecement?
S intraconncction agreement and the fact S A 1'mnot certain but I beheve 1t's cither
S that BellSouth 1s the provider of the 9 Georgra law because the prcamble starts
10 senvice. that 1t should be indemnified and 10 this 1s entered 1into pursuant 1o Georgia
11 held harmless by the recerver of those 11 law. or 1t could be the laws of the actual
12 scnices 2 statc that the services are being provided
13 Q Andon what does BellSouth basc s i3 i so I'm not certain
i4 position on indemnification n this 14 Q Wil tlus agreement be performed 1 all of
15 arbitration” 15 the BellSouth region states?
1¢ MR MEZA Objcct to form 16 A Will this agrecement be performed? Are we
17 A Tthnk probably the long history of 17 cnlerig mto an agreement with all nine
18 having mitcrconnection agreements and our 18 of the BellSouth states?
19 rclationship with CLECs and having 18 Q Yes
20 thesc -- [ mean. 1t's pretty much the Z0 A Yes this is a ninc-statc agrecment  Ycs
21 standard language wehe had 1n our 21 Q Will the verbiage of the agreement change
2 mterconncction agrecments since the 22 from one stalc to another?
23 beginnmg and 1t has worked well and 1t 23 A i could. dependimg on the outcome of (his
24 hasn't -- I'm not sure the need for the 24 1ssuc in the arbittation  The state could
25 mscrtion of language that only confuscs 25

determine a different approach. may accept
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Page 305 Page 307
1 vour language 1n onc state and ours 1n 1 A ldon't belicve it was I'm not surc tf
2 another statc or they could tweak 1t 2 there's continuing dialogue between the
3 altogether  I'mean. 1t's the impact part 3 ncgotiators and the Joint Petiioners
4 of arbitration 4 relatn ¢ to that or not
5 Q Do vou behicve that the body of case law 5 Q Whv would 1t have not been acceptable?
6 in cach state will govern the agreement as 6 A Well. I think prior to where 1t ends still
7 performed in that particular state? 7 adds some convolution nto 11 as far as
g MR MEZA Objcction to form 8 qualificrs that 1 our opinion arcn't
9 A TIdon'tknow ['m not 9 necessary and cviscerate the wholc
10 Q Atpage 46 of this testimony -- 10 limntation of hability
11 A Uhk-huh 11 Q Asidc from getting nid of this proposed
12 Q --athnes3to5-- 12 language --
13 A Ycs 13 A Uh-huh
14 Q --voustate that BellSouth 1s also 14 Q --1stherec anv wav to make 1t
15 opposed to the. quote quahfying closc 15 appropriatcly clcarer for BellSouth's
16 quote. language proposcd by the 16  purposes?
17 Pctitioners because 1t 1s extremely vague 17 A Tmean Tthink it's very clear when vou
S and would be extremely difficult to S sav 1 the previous -- first part of that
19 implement Do yvou sec this? 19 before the unbolding the part that
20 A Yes 2 starts ¢xeept in the cascs of gross
21 Q Why do vou belicve the qualifving language 21 negligence -- [ mean. tt's nerther --
22 is extremelv vaguc? 22 under no circumstances shall a party be
23 A Well. I mean. again being not an attorney 23 responsible or hable for indirect,
24 and rcading vou know the long scntences. 24 incidental. consequential damages.
25 vou know 1t's 12 lines long that has been 25 period
Page 306 Page 208
1 mscricd and that is 1n dispute. and 1t's 1 [ mcan. to quahify 1t wath these
2 provided that this happens. nor any other 2 other little cavcats of. you know. unless
3 provision construcd {o be imposing claims 3 some cnd user comes forth later and claims
4 concurred by the end uscrs or -- (o the 4 damages. then they could possibly come
5 extent such damages result directly or 1n 5 back to BellSouth and seck thosc damages
6 a rcasonablc foresceable manner from the & Q Plecasc turn to page 53 of this testimony
7 first party's performance sen ice 7 A Okay
3 hercunder. and were not -- or arc not 8 Q Andbeginning at Iime 13 on this page you
9 directly or pronimately caused -- 1 mean 9 state (that 1 an attecmpt to resohv¢ this
10 11 just seems to go -- okay. where are we 10 ISSuC --
i1 when we get to the end of that bolded 11 And I believe this 1s a different
12 scntence”? That seems very confusing and 12 1SSUC --
13 I'm not sure what 1t's actually saving at 13 A Uh-huh
14 the end of the day 14 Q --from that that we're discussing right
15 Q Would it be more clear if 1t were shorter? 15 now 1 G-6
16 A It will be more clear 1f 1f wasn't there 16 A Ycs
17 and 1t's consistent with BellSouth's 17 @ --BellSouth has offered to include the
18 language 3 following language 1n the general terms
12 Q Arc vou awarc whether Pctitioners offered 19 and conditions of the partics' agreement
20 to shorten this disputed language? 20 Do vou sce that?
21 A Ycs Ibehicve vou -- the Jomnt 21 A Yes fdo
22 Pctitioncrs offercd to end the sentence 22 Q By mvcount there are 119 words 1n this
23 after hercunder winch s kind of 1 the 23 language Do vou accepl that roughly
24 muddle of the bolded paragraph 24 that's the casc?
25 Q Was that offer acceptable? 25 A Subjcct to sitting here and counting them.,
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Page 209 Page 311
1 I'll take vour word for 1t 1 Q Can>ouopinc on the legal cffects of
2 Q Why isn't this language convoluted and 2 including damages for rcasonably
3 extremely difficul(? .3 foresceable harm?
4 A Ithmk you've got to read the words for 4 A No.Icannot
5 what they mean n (lus language [ mean. 5 Q Ibclicve we're sull on page 46 of vour
6 1's casy to follow 1 mcan whether 1t's € testumony -- oh. excuse me. go back to
7 just me or not I get tost i the language 7 46
S that we were talking about previously € A [ thought we were through to 53
S rclatn e to different caveats or 9 Q Okay And this begins testimony for Issuc
10 qualifiers as to. vou know when those 10 G-7.1s that nght?
11 tvpe damages will not apply relative to 11 A Okay Yecs
12 the carlier language 2 Q And at line 22 on this page --
13 Limcan this clearly sets out by 13 A Uh-huh
14 -- somcbody disagrees that the language 14 Q --vou stalc the parties appear (o agree?
15 1s clcar that there's some other law that 15 A Ycs
16 apphies. then they take. you know. steps 16 Q And docs that indicate that the parties
17 A B and C Tcan it's verv lad oul 17 agree on points onc and two m the
3 IT this happens. then that happens 18 preceding paragraph?
19 I mean again. it may just be my 19 A That reference the parties appear to agree
20 lay man's rcading of tlus proviston. but | 2 that the party recening service should
21 thunk the result 15 1t totally guts the 21 mdemnify the party prov iding service from
22 limitation of habality 22 onc -- because that's consistent 1 the
23 Q s BellSouth's principle objection (o 23 proposcd language
24 Pctiioners' proposed language for scction 24 But as I go on to sav they also
25 10 4 4 that 1t's more than a hundred words 25 want to be indemnified as the recenver off
Page 310 Page 312
1 long? 1 the scrvice. as well
2 A No The objection 1s that 1t's 2 Q [I'msorry, as those two -- as (o those
3 unnccessary language and 1t qualifics 3 two pounts, 1s 1t your position that the
4 previously ven clear. laid out terms and 4 partics agree?
5 conditions that aten't appropriate 5 A Yos. the parties agree that the party
€ Q Wiy would a clausc that held an entity 0 recen g the service should then
7 liable for rcasonably forcsceable damages 7 indemmfy the party providing the
3 cviscerate a fimitation of hability 3 service  And then from therc 1t would
9 clausc? 9 fall apart
10 MR MEZA Object to the form 10 (DEPOSITION EXHIBIT NO 13 WAS MARKED )
11 A Well the intent of this -- the language 11 Q I'mhanding vou a document marked Exlabit
2 that's sct forth in this paragraph 1s to 12 13
13 sct forth that neither party would be 13 MR MEZA Thanks
14 responsible or liable for these types of 14 Q Do vou recogmize this document?
15 damages and then trving 1o attempt to 15 A Ycs
16 further qualify those damages down lo vou 16 MS JOYCE For the record. I'll
17 know unless the damage 1s from therr end 17 statc 1t's an excerpl of a document
S user 15 the way 1 read this then that S Q And what 1s this document?
19 could undo the fact -- or that could sct 19 A Tlusis an excerpt of the Joint
20 another qualifier that now they're hiable 20 Petitioners' refiled rebuttal testimony
21 {or that 21 North Carohna filed last Friday Deccmber
22 Q Is that vour policy perspective? 2 3rd
23 A Thal's mv attempt (o mlerpret the 23 Q And 1l vou could turn to the sccond page
24 Pctitioncis' language that's i heie and 24 of this cxlibit
25 what the impact would be 25 A Yes
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Page 313 Page 315
1 Q Do vou sce the testimony for Issuc G-7 1s 1 mv testimony that we're looking at
2 provided therc? 2 Q Do ou believe that the position was
3 A Yes ldo 3 stated difTerently 1n the direct tcstimony
4 Q Andatlimc Yo 10 on this page statcs. 4 that the Pcutioners filed?
5 pleasc state vour position with respect (o 5 A ltcould have been [ mecan. without
6 Item 7. Issuc G-7 Do vou sce that? 6 looking at 1t -- 1 mean again looking
7 A Ycs 7 back at the -- and 1t may have been |
€ Q Sowould vou agrce that the testimony that 8 over -- vou know | think both partics
5 follows this question represcnts 8 agree that the party recen ing the service
10 Petitioners' statement posttion on Issuc 10 should indemnify the partv providing the
11 G-77 11 senvice
12 A Yecs Ths speaks to -- The first 12 And maxbe bevond that the other
13 scnience pretty much speaks to the 13 qualificrs weren't as explicitly laid out
14 agreement we have that the party providing 14 m both parties’ language [ mecan. this
15 the scrvice shall be indemnificd by the 15 thing's cvolved
16 party recening the sernvice  And then the 16 Q Onpage 3 of Exlibit I3
17 following tcrm additionally on line 14 17 A Page3?
18 gets mto the second -- the bottom of nny S Q Which s marked 36 on the bottom
19 page 46 where [ was discussing, however. 19 A Okay
20 they also contend that the party recenving 20 Q It'sthe --
21 the sernvice should be indemnified by the 21 A lgotil
22 party providing the senvice the exact 22 Q --transcript testtumony excerpl
23 oppositc 23 A Igotu Okay
24 Q Can vou tell me what i this paragraph at 24 Q Atlnes3106--
25 pages |1 10 19 and that continue on to the 25 A Uh-huh
Page 3214 Page 316
1 nest page indicates that Petitioners agree 1 Q --states the Jont Petiuoners seck (o be
2 with what you provide as pomt two n your 2 indemnified for claims of Iibel slander.
3 testimony on page 46, any clatm. loss or 3 or mvasion of prinacy  On (hat. the
4 damage claimed by the end user of the 4 partics agree
5 party recen ing scrvices arising out of 5 A Ycs 1sce that
6 the agreement? 6 Q Would vou 1ake the statement to apply to
7 A Tguess Twould read 1t in hine 2. the 7 point onc on page 46 or pomnt (wo?
S party rccennng services agatnst any claim 8 A Well Imcan point one but it could be
S for ibel slandcr. mnvasion of privacy @ that becausc of therr claim ol lhibel.
10 arising from the content of the receiving 10 slander. or mvasion of privacy. 1t
11 patty's own communication 11 1esults in some other clatm or loss or
12 Q Okay That language appcars on page 12 damagc claimed by the end uscr -- [ mcan.,
13 17 -- linc 17 through 19 on page 46 as 13 onc could lead to the other T mcan. 1
14 pomnt onc Do you scc that”? 14 don't know
15 A Yes 15 Q Looking at this exlubit do vou know
16 Q Do you sce language m this paragraph m 16 whether Petitioners have provided any
17 Extubit 13 that comports with your point 17 position that comports with your point (wo
8 two m vour testimony at lines 19 to 207 8 on page 46 of vour testimony?
13 A Agamn I'mcan I would have to look at the 19 A Whether they agree that the party
20 dircct testumony that I was rebutting and z0 recewving service should indemnifv the
21 understanding T don't sce 1t 21 party providing the service from any claim
22 specifically 1in here. but whether 1t was. 2 by their end user? 1 think that -- 1
23 like I said previously. in another 23 mean. again by extension of linking the
24 position statement ot 1 therr direct 24 claim loss o1 damage for libel o1 slander
25 testumony for which [ was rebutting 1t in 25 over (0 just any generic claim. |
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Page 317 Page 319
1 don't think -- [ think. you know the main 1 for scrvice?
2 diffcrence 1s who should indemnifs who for 2 A Becausc they're entering nto an
3 what | mcan. that scems lo be the 3 micrconnection agrecement for BellSouth (o
4 purposc of (rying (o get some fanguage 1n 4 provide the sernvices that they're
5 here that the parties agree 1o and under 5 obtatng from us 1 mean. that's the
6 what conditions 6 mtent of the agreement 1s to sct forth
7 Q Can there be a claum under this scction of 7 the terms and conditions and rates for
8 the agrecment for somcething other than g which we would provide clements services.
9 hibel. slander. or invasion of privacy? 9 functions to the Joint Petitioners
10 A Arcvou looking specifically at -- I'm 10 Q And based on what Joint Petitioners
11 sorry I don't -- I'm not surc 1 lollow 11 purchasc from BellSouth. will they provide
12 you this language you're talking about 12 senice to customers?
13 Q Just gencrallv under the section of the 13 A 1would belicve that would be their
14 agrecment that we're discussing can there 14 mitent 1s to take what they purchase from
15 be a clarm somebody lodges for something 15 us and provide telccomnunication service
1¢ other than Iibel slander. or invasion of 16 totheir end users
17 privacy? 17 Q So wm parl. n serving customers. would
18 A Wecll if our language 1s accepted. 18 Joint Petitioners be dependent on
19 couldn’t have a claim from an end user 1 19 BellSouth?
20 mean. the Joint Petitioners' end uscr 20 A We're a supplicr of the Joint Petitioners.
21 should not be allowed to seck damages from 21 if you want to look at 1t mn that regard
22 BeliSouth 22 We don't have a direct relationship with
23 Q But aside from the party that could lodge 23 therr end uscrs. hence, this need for this
24 the complaint. what kind of grounds of a 24 imdemnuification  Our relationship s with
25 complaint could there be other than libel. 25 the Jomnt Petitioners  They have a
Page 318 Page 320
1 slander. or imvasion of privacy? 1 rclationship -- agam. come back to the
2 A Well I think they could all -- you know 2 Imutation of hability -- with their end
3 I thunk an end user could. you know, claim 3 users And 1f they choose not 1o limut
4 that they suffcred damage or loss becausce 4 therr hiabihity or to not be indemnificd
5 they received the service from the Joint 5 with therr end users then, you know,
6 Petitioners 1n this casc. and that 6 that's their prerogaine
7 shouldn't be allowed 1 mean. I can't 7 But our relationship in the
8 tell vou anyvthing bevond the first claim g provision of this contract 1s with the
9 1 mecan. we're trving to preclude the S Jomnt Petitioners  And as a provider of
10 sccond part of that from being -- 10 the scrvice. vou know. we should be
11 Q@ Could therc be a claim for degiadation of 11 indemnificd for providing the senvice to
12 scr icc? 12 the Joint Pctitioners
13 A lmcan [ thimk anvbody can make a claim 13 Q But will Joint Petstioners' service i
14 for ansthing  Whether 1t's got any mer 14 part be dependent on BellSouth”
15 or what grounds 1t gets rarsed -- 1 mean., 15 A It dcpends on what scrvices they're
le I don't know 1 mcan | would just be 16 offering to their end users  If they usc
17 speculating 17 the clements that they purchasc out of
18 Q Under this agreement would the 18 this agreement. could be  They could get
19 Pctitioncrs be rclving on BellSouth for 19 scrvices from clsewhere another provider.
20 service? 20 a division of themselves
21 A Ycs lmecan under tlus agreement we are 21 Q If mdeed. they usc ciements or scrvices
22 the provider of the service. and 1 think 22 purchased under this agreement to serve a
23 the Joint Peuitioners acknowledge (hat in 23 customer. would Petittoners' service be
24 this excerpt vou have heie 24 dependent on BellSouth?
25 Q And why would they be relying on BellSouth 25 A ltcould be. yeah Sure
43 (Pages 317 to 320)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123

€0e87629-db5f-48a7-87a4-f427a1b1as




Joint Petitioners v. Kathy Blake, Volume II 12-8-2004
BellSouth
Page 321 Page 323
1 Q Ms Blake. vour testimony states that vou 1 Q And on what basis do vou concludc that the
2 havc a bachelor's degree m busincss 2 costs of indemnification arc mcluded
3 managemei. 1s that correct? 3 TELRIC?
4 A Ycs 4 MR MEZA Objcct to form
5 Q Do vou have anv postgraduate degrees? 5 A My basis for saving that the costs of
6 A No. Idonot 6 indemnification arc included m TELRIC?
7 Q Have vou ever appeared as a cosl wilness 7 Q Yes
8 for BellSouth” 8 A Bccause it would be. again my
9 A No Ihaenot 8 understanding -- not being TELRIC or cost
10 Q Do you have a background 1n cost analysis? 10 witness. would be vou would have to
11 A No.Idonot 11 account for how we provide and provision
2 Q At page 48 of vour testumony. 1f vou could 2 that service
13 plcasc turn to that. and this 1s the 13 And m the context of that_ 1t
14 Exhibit 2 November 12th testimony 14 would be whatever those cost inputs arc as
15 A Okav 15 they exist at the time and. of course.
16 Q Atlines21to3 youstatc that TELRIC 16  with TELRIC t's forward looking and
17 pricing docs not include the cost of 17 whatever forward looking cfficient
18 open-cnded indemnification of the party S nctworks would look like. and all that
19 recciving senvices Do you sec that? 19 would plav into the inputs thcre  But 1f
20 A Yes Ido 2 we didn't have i enistence
21 Q What nyour opimion. docs TELRIC pricing 21 mdemnification language or cxposurc that
22 include? 22 1s being proposcd here, there's no way 1t
23 A 1 mecan there's a whole principle around 23 could have been mcluded two years ago
24 TELRIC pricing and 1t's to do with forward 24 when we did cost studies
25 looking, cost. (o do with our labor costs 25 Q So s 1t vour testimonsy (hat there are
Page 322 Page 324
1 I mean. there's all aspects of costs 1 sontc costs of indecmnification that arc
2 providing a service or clement 2 included in TELRIC?
3 Agam, at the tume our TELRIC 3 A [Ican't sav that specifically. just the
4 prices -- our existing UNE prices were 4 basis of the way we operated and the way
5 established we didn't have such 5 1t worked -- what governed these contracts
6 indemnification language as proposcd by o and how the partics conducted busincss
7 the Joint Pctittonters  Any cost at the 7 Q Have vou read anv statc comnisston orders
8 time thosc TELRIC studics were donc or 3 scting TELRIC rates?
9 cost studies weic done 1 order 10 support S A Yos
10 those rates that we have i placc today 10 Q Inwhich states?
11 that would hayve¢ been based on BelliSouth's 11 A Probablv all ninc states
12 idemnification. not open-ended. as the 12 Q And toyour recollection. do those orders
13 Joint Petitioners' language would bring us 13 discuss the costs of indemnification?
14 to. 1 we had therr language  So the 14 A ldon't recall that I'c ever scen that
15 costs that were butlt mto the cost 15 particular terminology uscd 1n there cost
1l¢ studies would be based on the eny rronment lo iput. nonrecurring charges. labor.
17 at the time that those cost studics were 7 overhead I mean 1t could be there's
3 done S soiic component 1n there legal costs
19 Q Socvsting TELRIC rates arc based i part 19 risks. et cetera whatever goes mto our
20 on BellSouth's cost of indemnification at 20 cos! studics orcrhead
21 the (1me? 21 Q Wil all of the services and clements that
2 A Would be what our experience 1s at the 22 will be provided under this agreement be
23 time. of how we're providing services. and 23 sct at TELRIC?
24 how those services were provided It went 24 A Not necessarily Il the paitics agree o
25 n to develop the cost for that service 25

somctlung other than Commission-approved
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Page 325 Page 327
1 rates. which 1s possible there could be 1 Q Why not appropriate?
2 some clements that cither the commission 2 A Well. Tcan't -- vou know without
3 has not set a ratc on that could be 3 looking at spccifically our comments
4 ncluded 1n the agreement 4 relative (o that 1ssue [ haven't been
5 Q Would they be market-based rates? 5 that involved m 1t but realizing -- |
© A Not nccessarily It could be something 6 mean. what most of the states did n the
7 that camec about after the particular statc 7 UNE cost proccedings was take what we
3 did the cost procceding and we didn't S thought was compliant with TELRIC
) offer Like CLEC 1o CLEC conversions was 9 principles and maybe made somc
10 something we didn't do or didn't have a 10 adjustments. which may or may not have
11 process for back when the UNE dockets were 11 becn appropriate 1n our cves
Z done We've since developed that 12 Q Woere the resulting rates oo low. 1n
13 capability or that process. and we did a 13 BellSouth's optmon?
14 cost study. and I beheve we did it 14 A Twould sav there arc elements that the
15 compliant with whatever that statc ordered 15 rates are (oo low and theyv're nol
16 as the TELRIC There could be other le appropriately covering our costs
17 thungs that arc not -- if thev're not 17 Q Wil some of the services or clements that
8 obligations. then., you know. our position 18 the Joint Petitionets will purchase under
19 15 1t docs not have to be at TELRIC It 19 this agrcement be sct at rates that are in
20 could be at a negotiated rate or some 20 a BellSouth tariff?
21 other rate bascd on another principle 21 A There are some rcferences to tanfTls in
22 Q Why would BellSouth sav that particular 2 here for certain clements 1 know therc's
23 1tem would not have to be at TELRIC? 2 an 1ssuc we've resoh ed as to what rates
24 A Agan. 1t could be something that we're 24 would apply 1 certan trouble
25 not obhigated (o do and just for 25 determination tvpc situations that wehe
Page 326 Page 328
1 admustrative casc we put 1t i the 1 alrcady resolved and that you refcrence a
2 agrecment when we started negotiating or 2 1anfl
3 put 1t n our standards. vou know make 1t 3 MS JOYCE Let's go off the
4 all avanlable. but rcalizing the dircction 4 record
5 with the whole Interim Rules Order and the 5 (DISCUSSION OFF THE RECORD )
6 (inal rules and how things arc going to be 0 BY MS JOYCE
7 -- obligations under 251, whether there 7 Q Canyou think of anv nctwork clement that
8 will be scparate obligations or offcrings. 8 will be purchased under thus agreement out
9 if yvou will. not obligations 1n a 9 of a BellSouth tanff?
10 commercial agreement will pretty much try 10 A A network clement that we're obligated to
11 and bifurcate thosc and keep the 11 provide pursuant to 2517
2 mterconnecting clcan with obligations 2 Q No. just a prece of the network not a
13 that we're required 1o provide pursuant 1o 13 UNE but a nctwork clement
14 251. and then non-obligations 1 vou 14 A Ican't think of any offhand I mcan.
15 will 1 a separate agrecment that would 15 there's. ike I said. references to
16 not be dictated by TELRIC rates lé tarifTs that may be a function or a --
17 Q Docs BellSouth behieve that TELRIC rates 17 but not -- no
8 are 100 low?” 18 Q Who scts tantfT rates?
19 MR MEZA Object to the form 19 A The owner of the tanfl puts forth (he
20 A | think BellSouth has made 1t known. 20 rates that they fecl arc appropriate (o be
21 probabiy 1n 1ts filings with the FCC 21 charged Depending on the jurisdiction
22 regarding TELRIC principles and the MPR 22 for which 1t's filed in. different things
23 cthernet assume from that that it does 23 mav happen A state comnussion may have
24 not agree that the TELRIC 1s the 24 to approve the tartfl - We mav have 1o
25 appropriate standard  And. again -- 25 file cost studics to support that it's
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Page 329 Page 331
1 Just and reasonable  Same with the FCC 1 functions n this agreement pursuant o
2 tatilfs 2 251 1 the FCC rules and cannot dictate
3 Q So for rates that are 1n a BellSouth 3 the terms and conditions and the risks and
4 tarff they were sct by BellSouth? 4 that aspect of 1t
5 A Wewould have BellSouth personnel conduct 5 Q Pleasc look at Exlubit 12 wluch 1s the
6 somce type of study or a product managger or 6 general terms and conditions
7 markct manager that may come up with. you 7 A Oka
8 know what's the ratc we want to charge S Q Scction 11 I, which appears at page 13
9 for this. depending on the regulation and 9 A Okav
10 requirements relative to the service with 10 Q And here there 1s a version of language
11 the price regulation plan and all those 11 proposed bv Petitioners and then a ycrsion
12 aspects of the retail side of the world 12 by BellSouth. 1s that nght?
13 Q And do thosc personncel set the rates in 13 A Yecs
14 accordance with TELRIC principles? 14 Q Thus language proposed by BellSouth do
15 A No they do not 15 you know how 1t was derived?
16 Q Do you know what principles they usc? 16 A Ibeclieve we probably had mput from our
17 A No.Idonot 17 folks within BellSouth that deal with
18 Q For a nctwork clement that 1s both -- 18 trademark nfringements and ntellectual
19 strike that 19 property and rcceived some mnput based on
20 Is 1t ever the casc that the rate 20 expertence and past disputes and what
2 of an clement 1n a tanfT 1s higher than 21 sttuations have arisen in the past
2 the rate [or that siine clement under 22 Q Sot's bascd on BellSouth's personncl
23 TELRIC? 23 cwperience n trademark law?
24 A Surc 24 A I'm sure our attorney that deals with
25 Q At page 48 of vour November 12(h 25 disputes or complainis or clauns that
Page 330 Page 332
1 testimony -- 1 somcbody's violated the usc of our logo or
2 A Uh-huh 2 trademark provided input mto what
3 Q --hnes7 108, vou state that 3 language we fcel 1s appropriate to prolect
4 Pctitioners' reliance upon commercial 4 oursclves
5 agreements 1s misplaced Do vou see that? 5 (DEPOSITION EXHIBIT NO 14 WAS MARKED )
6 A Ycs & Q I'm handing vou a document marked Exliubit
7 Q And why do you take that position? 7 14
S A Well 1beheve in the Joint Petitioners' S A Uh-huh
S testimony they were discussing (hal vou 9 Q Doou recognize this document?
10 know BclSouth should concur that -- vou 10 A Yes tdo
11 know be able to change then prices 1f 11 Q Canyou (cll me what 11 18?
12 you will to cover any ncreased risk of 12 A ltisarequest -- first request for
13 the mdemntfication or limutation off 13 production of document Item G-8-1.
14 Lability language that the Jomnt 14 BellSouth's response
15 Petitioners arc proposing 15 Q How s 1t that you recogmize this
1o And while we could do that m a 16 document?
17 commercial agreement could charge a 17 A Ihescenit I'vescen acopy of the
18 higher rate 1f we so choose because we're 13 filed responsces we did 1o the Joint
19 assuming a higher nsk we can't do that 19 Pctihoners' interrogatorics and
20 with an mnterconnection agrecment 20 production of documents
21 Q And why not? 21 Q Did vou have any mput on this responsc?
22 A For all the rcasons we discussed carlicr, 22 A No.ldid not Huh-ul. not this
23 dan micrconncction agrecment 1s not a 23 particular onc
24 voluntany agreement  We're obligated 1o 24 Q Dud you participatc 1 negotiations on the
25 provide those sernvices and clements 25 trademark scction of this agrecment?
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Page 333 Page 335
1 A No.ldid not Remember having 1 document that Pefitioners recened m
2 discussions during onc of the summits 2 responsc 1o RFP G-8-17
3 about trading onc 1ssuc for another 3 A T'mnot sure I can sav for surc I don't
4 relatn e -- 1t mav have been one of these 4 know 1f there's any supplemental
5 1ssues. but not specifically the language 5 responses but f anything else has been
6 Q And bascd on what information did vou € found that would be compliant or
7 wrilc your testimony on Issuc G-8 7 responsi e to the request. 1 don't know
S regarding trademarks? S Q Looking at Exlubit 14 the last paragraph
9 A Most ol 1t 1s bascd on the language we 9 on the page
10 proposcd. and the basis for that language 10 A 4. okay
11 1s. like [ said. from our experience n 11 Q The one page
12 any past disputes and how 1o trv to 12 A Okay
13 prevent any confusion of what would be a 13 Q Do vou sce anvthing that indicates that
14 violation of vou know using our logo. 14 BeliSouth has other documents other than
15 trademark. ct cctera and 1 talking with. 15 this Exlubit 157
lé Iike I saud. our attorney that supports -- 16 A Not that I can tell from the response
17 1s primartly mvolved it this and any of 7 provided here I mican excerpts wheltlier
g the other disputes or incidences that may S they're posted some other places. I mean.
19 have ansen 1 the past that we clanmed 19 I don't know
20 somebody was violating our trademark 20 Q And pnior to your seeing the document that
21 Q And dirccting vour attention to Exhibit 21 has been marked as 15 --
22 14 -- 22 A Uh-huh
23 A Uh-huh 23 Q --when i was put together 1 this
24 Q --1it states here that the request s, 24 arbitration have vou cver scen any of
25 provide all documents in which BellSouth 25 thesc pages before?
Page 3234 Page 33
1 discusscs. cyplains, adopts. or relers to 1 A Thaven'tscen -- 1 mean. 1t's not
2 a policy regarding BellSouth's usc of a 2 ringing a bell that I've seen these chact
3 CLEC's name service mark. logo. and/or 3 pages. but the concept as far as being
4 trademarks Do you scc that? 4 posted oxer a copy machine, you know
5 A Ycah 5 don't copy things that have been
65 Q And at the bottom of the page. the last 6 copyrighted. and thosc tvpe of gencral
7 scntence states that the attached document 7 policy stuff that would be prohibited by
3 provides excerpts from BellSouth's S copyright law and those tvpe of things
9 mternal filed notices. policics 5 comphance-tvpe gutdelines that we have to
10 announcements and cmployec 10 80 through cach vear 1o makc surc wc're
11 communications which do address 11 complaint with things
2 mflnngement and the usc of third-party 12 Q So arc these pages posted within
3 mtellectual property Do vou sce that? 13 BellSouth's offices 1n your experiencc?
14 A Yecs 14 A Thesc particular ones came from an
15 (DEPOSITION EXHIBIT NO 15 WAS MARKED ) 15 intranct stte that ecmplovees would have
16 Q I'mhanding vou a document marked Exhibit 1o cither access to through some tvpe of a
17 15 Do vou recognize this document? 7 mtranct website. 1 they needed to know
S A T'may have looked through it or just scen S what we could do relative to copyright or
19 1t 1n the whole stack of stuff 19 using somebody clsc's tradecmark or
20 Q Do you know whether 1t was given 1o 20 Q Do vou think that thesc pages reflect a
21 Petiioners together with Extubit 14, that 21 policv regarding usc of a CLPs or CLECs
22 page? 22 tradcmark?
23 A [t would have been m the attachment (o 23 A I'mean il a CLP s mcluded m the term
24 ltem G-8-1. vcs 24 others -- 1 mcan. this 1s talking about
25 Q And would you accept that this 1s the only 25 using the trademark or intellectual
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Page 337 Page 239
1 property of others other than BellSouth 1 the third page (hat's marked 00002 on the
2 they could be included 1n that context 2 bottom
3 Q Do youknow who wrotc these pages? 3 A This s the sccond page. veah  Uh-huh
4 A No. Idonol 4 Q There's a senience that says 1f vou
5 Q Onpage 13 of Exhubit 12 the general 5 become aware of any possible infringement.
6 terms and conditions -- 6 either agaist BellSouth or against
7 A Yecs 7 another company by a BellSouth employvce.
g Q Quitcalot tojuggle I understand S plcasc contact B-1-P-M-A-N, BIPMAN
9 A Okay I'msorry. you've backed up to 127 9 immediately - Do vou sec that?
10 Q Yeah We'rcon the gencral terms and 10 A Yes
11 conditions 11 Q Whatis BIPMAN?
12 A Okay 12 A Tthink I know what the BIP part stands
13 Q Scctionill 13 for ['m not surc what the MAN part
14 A Ycs 14 stands for BcllSouth Intelicctual
15 Q Why is the language that Petitioners have 15 Property -- I don't know what the MAN part
i¢ proposcd that 1s bolded here unacceptable 16 stands for. probably somc organization
17 1o BellSouth? 17 within our BIPCO orgamization that manages
18 A Well. agam. based on our cypericnce i 18 our tradcmark
19 the past of some confuston 1 guess. 19 Q Andwhatis BIPCO?
20 rclative Lo the proper usc of BellSouth's 20 A BcllSouth Intellectual Property Company. I
21 logos and trademarks 1t's BellSouth's 21 think
22 posttion that inclusion of tlus clarifving 22 Q Isthat --
23 language and information vou know. will 23 A Goahcad
24 help avoid future disputes just laving 1t 24 Q Is (hat an cntsty that deals with
25 out as opposed to just the general terms 25 trademark 1ssucs on behalf of BellSouth?
Page 338 Page 340
1 about applicablc law 1 A I'm not surc exactly how -- its corporatc
2 Q Docs BellSouth belicve that Petitioners 2 linkage. 1f 1t's a part of BellSouth. if
3 are unwilling to comply with applicable 3 1's a separate affiliate or company that
4 law? 4 owns the trademark -- owns the marks and
5 A No 5 the logos -~ BellSouth's marks and logos
6 Q Toyour knowledge has any of the © I'm not surc of s corporatc structure
7 Petitioners -- have any of (he 7 relationship
8 Pctitioners violated the applicable kaw 8 Q Onpage 49 of vour Noxcmber §2th testumony
9 for tradcmarks with BellSouth? 9 at the bottom of the page. page 49
10 A TI'mnot surc | could say for surc T know 10 A Okav
11 some of the Jownt Petitionets were 11 Q Lines24 1023
2 previously other companies n the past. 2 A Uh-huh
13 started as onc company and changed therr 13 Q [t savs. it only makes sensc (o utihze
14 name a couple of times and now they're 14 this experience to trny 1o proactiy cly
15 called a namce by -- Joint Petitioners 15 avoid as many disputes as possible Do
16 so -- but I can't say that forcver 16 you sce (hat?
17 anvbody -- nonc of them have cver done 17 A Yes
3 anything that we don't think 1s & Q How will BellSouth's proposed language for
19 appropriatc for using our logo 1 don't 19 scction 11 I avoid as manv disputcs as
20 know [ mecan. again. I don't know 1 20 possible?
21 don't think so. but 21 A Tmcan 1t's our opinion if it's spelled
22 Q A quick question with respect to Exhibit 2 out here as far as. vou know. what the
23 15 23 marks -- how thev can use -- and make
24 A Uh-huh 2¢ factual refcrences. they can't usc the
25 Q On the sccond page of tlus exhibit -- or 25 samc font you know. 1t has to be 1n plain
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Page 341 Page 343
1 font non-logo-typc usc  Whercas 1f it 1 A No.Tldon't Idon't think we're trung
2 Just had your language and 1t's not 2 to mswnuate they will - Again. another
3 spelled out clear. (the appropriate use of 3 party could adopt this entire agreement
4 those marks and logos. one could think 4 They may not be as aboy ¢ board as the
5 that that's acceptable under applicable 5 Joint Pctitioners arc and they may want 1o
6 law  And I don't think 1t 1s So 1t's o do some untruthful advertising
7 Just more clarifymg. expanding based on 7 And. agam. we think that our
8 our expericnce Whether 1t will Icssen 8 language will assist in clarifving proper
° the number of disputes 1 guess time will 9 uscs of that. those marks and logos
10 tell 10 Q What would enablc another party to adopt
11 Q On what basis do vou derive vour opinion 11 this entire agrecment?
12 about what's a proper usc of a logo? 12 A The pick and choose rules. that all or
13 A 1 tlunk BellSouth has a pretty specific 13 nothing as. 1 belteve. someone has
14 logo as far as the Bell symbol and the 14 referred 1o them as before  Rulces by the
15 bell and the big caputal S. you know 15 FCC that addresses what agrcements can be
16 thosc -- whatever the logo -- trademark 16 adopted
17 logo 1s You know. it's our position that 17 Q Do vou know whether the all or nothing
18 nceds to be vou know -- needs to be in 18 rufe 1s presently cffective?
19 plam text and not using our logo  It's 19 A Ibchiencitis I'mnot for sure 1
20 not like the Coca-Cola cmblem  If you're 20 belicve we're proceeding dow n the path
21 going (o comparce advertising. Coke -- for 21 that it's effectine [ thunk 1t s
22 Coke vou'd usc the name Coke or Pepsi or 22 Q Onlines 1410 13 on page 49 of your
23 whatever Ours 1s the samc way  you just 23 testimony --
24 use the term BellSouth We're not saving 24 A Yecs
25 we're not goimg o allow truthful 25 Q --vou state that over the last several
Page 342 Page 344
1 comparative advertising  It's just using 1 vcars, this arca 1s onc (hat has proven to
2 our logo 1s our property. and we want (o 2 be fraught with disagrcement between
3 protect 11 3 BellSouth and CLPs
4 Q Would 1t be tlicgal for somebody to use 4 A Yes
5 vour logo? 5 Q Whatdo you mean by "fraught with
6 MR MEZA Objcct to form 6 disagrecment"?
7 A T'mmuotanattorney [ mean m the 7 A Well my understandmg_bascd on
8 content of whatever basis -- They have our S discussions with our trademark attorney
9 permission 10 usc 1t. no. if they didn', ) and stuff. wehe had (o file claims
10 vou know depending what they're doing -- 10 against some of the CLPs for using our
11 if 1's an infringement. 1 guess would be 11 fogo/namc that 1s not altogether
2 the determimation whether 1t's 1licgal or 2 truthful And they represent that
13 1t's mappropriatc 13 BellSouth docs something i therr
14 Q Do vou havc any reason fo believe that 14 advertising where 1t's not truc
15 Petitroners do not have counsel that can 15 Q Have there been legal actions filed
le assist them on trademark matters? 16 against CLPs?
17 MR MEZA Object to form 7 A Tbclicve there have been
158 A I have no opmion on what counsel the € Q Do vou know roughly how many”?
19 Jomnt Pctitioners have | mean. I'm sure 19 A No.ldon'
20 thev have all sorts of counsel at thair 20 Q Do vou know 1f all of thosc actions were
21 disposal [ don't know I mean -- 21 resolved 1 BeliSouth's favor?
22 Q And they're all good  Strike that 22 A No. Idon't know that
23 Do vou have amv reason 1o belicyve 23 Q Pleasc turn (o page 52 of vour Noyvember
24 that Petitroners will not comply with the 24 12th (estimony

25 applicable law?

A Okay

49 (Pages 341 to 344)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123

€0e87629-db5f-48a7-87a4-f427a1b1a5:



Joint Petitioners v. Kathy Blake, Volume IXI 12-8-2004
BellSouth
Page 345 Page 347
1 Q Andatlines 141017 1 pertains to nnplementation or
2 A Uh-huh 2 iterpretation of the agreement that a
3 Q You statc that BellSouth mamtams that 3 statc commussion approved or arbitrated
4 Pctitioners should not forcgo resolution 4 You know. again. whether there's
5 ol 1ssucs at the appropriate regulatory 5 somc complamts about they didn't pay
6 bodv unless 1t 1s obvious or has been 6 then bill and we take them to court for
7 dctermined that neither the FCC nor the 7 not paying their bill those types of
S NCUC has experience or jurisdiction over 8 things thosc could go outsidc of a
9 the dispute Do vou sec that? 9 comimission
10 A Yes 10 Q Arc there anv types of disputes that
11 Q When would it be obvious that the FCC does 11 BellSouth belicves should go immediately
12 not have experience over a particular 2 1o a court of law”
13 disputc? 13 A Actually. I think the parties had atrcady
14 A T guess 1t would be obvious the partics 14 agreed on the infringement of trademark
15 can agrec they don't 1 those 15 for that 10 go to a court rcalizing. the
lée circumstances [ can't think of a 16 PSCs don't have trademark c\pertise
17 specific example of. say a disputc 17 Q Do vou know whether it was BellSouth that
8 regarding X Y, and Z that would always 18 proposcd that a court of law be the first
19 be [ can't name a specific example 19 avenug for a trademark dispute?
20 Q Who would dccide that 1t 1s obvious” 20 A ldon't know who proposed 1t It may have
21 A I'd sav the partics could together, could 2 been 1n our agreement. the agreement for a
22 decide 1t's obvious and -- or determine 22 while  I'm not surc who -- how 1t got to
23 how obvious or 1t's been determuned  The 23 where 1t 15, 10 be honest with vou
24 partics could agree that it's more 24 Q Do vou know what legal significance the
25 appropriate 10 go o a court as opposcd to 25 word jurisdiction has”
Page 346 Page 348
1 a commission 1 MR MEZA Objcct to form
2 Q Have the parties agreed thus far on what 2 A T'mecan. we discussced this vesterday as far
3 the appropriate tribunal 1s to take a 3 as vou know who has oversight or ability
4 dispute? 4 to decide something relative to their
5 A Well. you know that's why we have this 5 jJurisdiction what their purpose 1s, |
6 arbitration 1ssuc. because -- 1 mean the 6 Bucss
7 language we proposc -- the latest language 7 Q And when would 1t be obvious that as
S we proposc outlines the process by which S vou've written n your testimony. the NCUC
S we [cel 1s appropnate 10 take a dispute 9 docs not have jurisdiction over a dispute?
10 to a court 10 A Ican't think of any specific examples |
11 Q Do Petitioners agrec with that position? 11 gucss therc could be some faccts that
12 A Not that I know of If they did T'd be 12 aren't relative to terpretation or
13 glad 1o hear 1t 13 mmplementation of the agreement outside of
14 Q Andif the parties do not agree that 1t 1s 14 those kind of caveats of description of
15  obvious that the FCC does not have 15 things If 1t's an issue related to
lo espertise over a dispute. what would le umplementing the agreement or interpreting
17 happen? 17 the agreement that they address -- agam.
S A Well we're not -- the FCC? 8 I can't think ol an example other than
19 Q FCC 19 thosc -- of anvthing other than that would
20 A They could take 1t 10 a statc 20 be outside thetr expertise
21 sunsdiction stale comnussion | mean | 21 I mcan obviously alot of --
22 think the available venues are state 22 Virginia obviously thinks they don't have
2 comnussion FCC. or court of law  Again 23 a lot of expertise. so they don't ever do
24 we don't think the court of Llaw should be z4 arbitrations  They defer eveny thing to
25 the first avcnuc for a dispute that 25 the FCC. so
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Page 349 Page 351
1 Q Isthere a difference between the word 1 matters that hie outside the jurisdiction
2 cxpertise and jurisdiction? 2 or expertise of the NCUC or the FCC. the
3 A I'msorn? 3 partics would be cauitled (o scek
4 Q Istherc a difference between the word 4 resolution of the dispute through another
5 cypertise and (he word junisdiction? 5 venue. such as a court of law Do you sec
6 A I think jurisdiction has more of a legal € that?
7 connotation m my mind and expertisc 1s 7 A Ycs )
S you cither know 1t or vou don't or have 8  Q And looking at thc BellSouth version of
9 some expericnce with 1t or youve got the 8 language for section 13 1 of the general
10  staff to do 1t or any number of reasons 10 (crms --
11 what they know. person's an expert 11 A Ub-hub
2 Q Isut your tesumony that the NCUC has 12 Q --andconditions what in that language
13 junsdiction over disputes mn this 13 afTords for the process that vou describe
14 agrcement? 14 at lines 2 to 4 of vour testimony?
15 A [If that's the ultumate language we agreed 15 MR MEZA Objccet to form
16 1o or those cntered into the agrecement as 16 A Well. I think that last scnience on that
17 far as disputes. dispute resolution 7 page. the partics are unable (o resolve
8 They've got to take up expertise 18 the 1ssues relating to dispute tn a normal
19  junisdiction for agrecments they 19 coursc. then cither party shall file a
20 arbitrated or approved 2 complaint with the Comnussion to resolsc
21 Q Sodocs your statement apply to any state 21 such disputes or. as exphicitls otherwise
22 commussion i the BellSouth region? 22 provided for in this agreement. may
23 A 1fthey approve the mterconnection 23 proceed to any other remedy pursuant to
24 agreenient that's entered mnto between the 24 law or equity as provided for 1n this
25 partics. they would have the -- relative 25 section
Page 32350 Page 352
1 to implementation and interpretation of 1 And then on the next scction 1s
2 that agreement should be their ability 2 where 1t talks about 1n thosc situations
3 IT they look at the 1ssuc and 3 where 1t may be appropriaic to goto a
4 decide we have -- we know nothing about 4 court 1 1t hies outside the jurisdiction
5 this. then I'm sure they'd advisc the 5 or cxpertisc of the comnussion or FCC.
¢ partics hopefullv and -- or the partics 6 paragraph 13 2
7 after a decision could take 1t to a court 7 Q lIstherc anytlung n this scchion that
8 bey ond that commission 3 BellSouth has proposed that hists the type
9 Q Would the statc comnussions all have 9 of disputes that would fall within thus
10 cypertisc over disputes related to this 10 procedure that yvou've outhined at hines 2.
11 mterconnection agrecment? 11 47
12 MR MEZA Object to form 12 A Imcan it would have to be looked at on
13 A Idon't think | can supposc what capertisc 13 an indnvidual case basis depending what
14 cvery comnusston has | mean. [ think o 14 the dispute entauls
15 varies depending on the state vou're m 15 Q And why s that?
16 whether they do or not 16 A Bccausc there could be different aspects
17 Q [Idirect sour attention to section 13 1 of 7 of the agreement that arc 1n dispute that
18 the interconnection agreement section -- 8 1's very clear that 1t would be better
19 A Uh-huh 19 scernved or there's no cypertisc or
20 Q --on general terms and conditions 20 Jurnisdiction 1n the state or the FCC. 1t
21 A Okay . 2 would be better 1o go 1o the FCC and go to
22 Q You stated that on the top of page 52 1n 22 acourt I mcan. again. until vou look at
23 vour lestimony lines 2 (0 4 -- 23 the actual dispute and what 11s
24 A Ycs Z4 surrounding o1 what 1t involves. | don't
25 Q --for matters that Iic - for thosc 25 tlunk you can make a global definition of
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Page 3532 Page 355
1 1t at this time 1 ilem?
2 Q st vour testumony that a court of law 2 A No.Idid not other than just looking at .
3 would not always be the appropriate first 3 them
4 avenuc m a dispute between the parties? 4 Q Of the documents that you rccoguze
5 A Tdon't know that Agam 1l gocs back (o 5 that stack -- and take a nunute 1o look at
6 1f the state PFC or commussion or the FCC 6 1. because 1 know 11's big
7 docsn't have jurisdiction or expertise. 7 A Okav
S the answer would be yves 8 MR MEZA Can wc go off the
9 But 1n thosc cases where 1t's 9 rccord?
10 relative to the interpretation or 10 (RECESS)
11 umplementation of {he agreement that the 11 BY MS JOYCE
2 comnussion has approved -- statc 12 Q Ms Blake. before we broke. 1 was asking
13 commussion approved. 1t's not the first 13 vou questions about Exlubit 16 that's in
14 ltne to go to ' 14 front of vou
15 Q For the junisdictional and expertise 15 A Ycs
16 reasons that you and [ just discusscd? 16 Q The documents that appear there were
17 A Ycs 17 produced to the Petitioners i responsc to
18 Q Ms Blake. did you participate 1n the 18 a question regarding Issuc G-9
19 ncgotiations on this issuc of choice of 19 A Correcl
20 yenue? 20 Q Canyou tell me what those documents have
21 A Not directly with the Joint Petitioners, 21 1o do with the dispute n Issuc G-9?
2 Within BeliSouth. T had discussions 22 MR MEZA Object to form
23 developing my testimony with negotiators. 23 A lIssuc G-9 1s. should a court of law be
24 but not -- I don't thunk this was onc we 24 mcluded among the venues i which a party
25 discussed i the summit 2 may scck disputc resolution under the
Page 354 Page 356
1 Q I'm handing vou a largc document that's in 1 agreccment? Basically Joint Pctitioners
2 a rubber band. and i's voluminous 1 2 want (o be able 1o go 1o a court of law
3 have just one copy. but it's marked 16 3 first or have that option
4 (DEPOSITION EXHIBIT NO 16 WAS MARKED ) 4 And the request specifically asks
5 A Uh-huh 5 to provide all documents that -- and
6 Q Doou rccognise - 6 describe any and all complaints filed 1n a
7 MR MEZA Hold on Lect me take a 7 court of law regarding the terms and
S look at 1t g performance for enforcement of an
9 (PAUSE) 9 iterconnection agreement between
10 O Do you recognize the top page”? 10 BellSouth and o CLP  So these arc copics
11 A Yes Ido 11 of anv court cascs that a« CLP/CLEC could
12 Q Whatisut? | 2 hane taken 10 court pursuant to their
13 A Itis BellSouth's supplemental responsc (o 13 agreement
14 Item G-9-2 1o the Joint Petitioners' first 14 Q And did vou scc all of the documents that
15 request for production of documents 15 were produced in response to this item?
16 Q And the document -- or the documents 16 A Ireviewed -- 1 don't believe all of them
17 following that first page have vou seen 17 that arc here because like | said
18 that document before” 8 carlier [ did not sce the sccond
19 A Scenparts of it 1bcheve we did a 19 supplementai We added some additional
20 second supplemental that 1 did not scc -- 2 stuff. nmusstng pages or whatever But |
21 have not scen but the majority of 11 1 21 did do a cursory review of just some of
22 have scen as 1t was filed. part of the 2 the complaints and cases that werc taken
23 tnttial supplemental 2 before a court or what's atlached here
24 Q Did vou participate 1n the production of 24 Q Do you know how many cases have been filed
2 documents n response to this discoven 25 mn court against BellSouth by a CLEC
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Page 357 Page 259
1 the BellSouth region? 1 which 1s your November 191h rcbuttal
2 A No.ldo not 2 {cstimony
3 Q Do you know any of the claims that were 3 A Uh-huh Arc vou donc with this now? Oh.
4 brought 1n the complaints that arc in 4 that's your only copy
5 front of vou that were produced (o Joint 5 ['m sorry what exhibit?
6 Pctitioners? 6 Q That's all nnght November 19th
7 A Onc that stuck with me [ think was a 7 testinony
S DcltaCom deposit dispuic -- | think 1t was 8 A Okay
9 DcltaCom It may be in here [ belicve 9 Q Whichis Exhibit 3 Please turn (o page
10 i's i here I believe [ saw 1t -- about 10 30
11 whether they should pay a deposit 11 A Okav
12 But agam whatever's in here 1s 2 Q Atthe top of the page on lines 1 10 2
13 in here | didn't look at any specific -- 13 you state. BellSouth recognises that
14 vou know, 1n detail of what the complamnt 14 certain issucs and disputes mav not fall
15 was or -- vou know. 1 did not rcad all 15 squarcly under the expertisc of etther the
16 this stuff that's attached hercto 16 FCC or thc Authority
17 Q Arcyou aware gencrally of the claims that 7 By "Authority" are vou rcferring
1€ have been brought against BeliSouth by 18 to the Tennessce Regulatory Authority?
19  CLPs? 19 A Yes
20 A Generally in the aspect. 1t would be 20 Q What do you mean by tlus sentence?
21 something m therr mterconncction 21 A [It'sn response to the Petitioners'
22 agreenient that they contend we failed 10 22 assertion that our position doesn't
23 provide complhiant with their agrecment. 23 adequately accommodate their abtlity and
24 and they followed the dispute resolution 24 desire to bring matters before the court
25 process as sct forth in those 25 and 1t's 1 responsc to. 1s that
Page 358 Page 360
1 micrconncction agreements 1 accuratc.. and basically, no it's not
2 Q Do you know whether there are any clums 2 And we recognize there arc certain issues
3 not related to the implement of an 3 and disputes that may not fall -- 1t
4 micreonnection agrecment? 4 means what 1t says -~ that may not fail
5 A Well tlus asks for -- regarding terms and 5 squarcly within the expertisc of the
6 performance for ecnforccment of an © Comnussion or the Authority or the FCC
7 terconnection agreement [ belieyve that 7 Q And would this sentence apply 1o the other
S would be what would be attached here 1 8 state commnussions 1n the BellSouth
9 don't know 1f there's others that would 9 rcgions”?
10 not be relative to thosc aspects of the 10 A Yeos Imcan 1t's my Tenncssce
11 clanm or the disputc I mean 1t could 11 testumony | think the exact same
12 be  Whether they're mm here or not. 1 12 sentence 1s probably 1n the other exlubul
13 don't know 13 we were just looking at
14 Q Do vou have any famuliartty with antitrust 14 Q Canyou tell me an issue that would not
15 lan? 15 fall squarclv under the expertisc of
16 A No.ldo not 16 cither the FCC or a state commisston?
17 Q Do vou have any understanding about what 17 MR MEZA Objection Asked and
g antitrust law covers? 18 answered
19 A No Nottoany 19 A No 1mcan other than the area welve
20 Q Do you know what the term monopolization 20 alrcady agrecd to about the tradcmark --
21 mcans? 21 tradcmark law. I can't think of anything
22 MR MEZA Objcct to the form 22 specific  Agamn i1t would be on an
23 A 1l mcan | know what monopoly means 23 mdividual case basts depending on whal
24 there's one provider so 24 the dispute involved
25 Q Idirect your attention to Exhibit 3. 25 Q Do vou think it's possible that the
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Page 361 Page 363
1 partics could have disputes regarding 1 by the state. 1t should go to that
2 roughly the same conduct bv the other side 2 regulatory body for resolution
3 and that the dispute could mvolve both 3 Q Is it possible that that regulatory body
4 1ssucs within the interconnection 4 would not have the authority (o provide
5 agrcement and also 1ssues controlled by 5 the relicf that the aggries ed party secks?
6 principles outside of the agreement” 5 A Idon't know
7 A You lost me on that question I'm not 7 Q Do you know whether BellSouth has cyver
S surc about disputcs on the other side | 9 sought rcsolution m two different forums
9 don't know about -- Can you restate 9 for the same harm?
10 that? I'm not surc what vou're tryving to 10 A I have noidea
11 LA 11 Q At page 30 of your rebuttal testimony the
12 Q Let me phrasc it this way 12 Norcmber 19th testimony
13 A Uh-huh 13 A Okav
14 (Q Is 1t possible that a party could commit 14 Q Linecs 12 to 14. you state that to
15 an act and the other party would seek 15 prcmaturely bring a dispute to a court of
16 rchiefl from that act. both under the terms 16 law that might otherwisc be addressed and
17 of the agreement and also under a federal 17 resolved by a regulatory agency is to risk
S statute that 1s not Section 25! or Scction 18 that the court will remand the casc to the
19 2527 19 appropriatc bodv
20 A Tdon'tkmow [ mcan. again. I think 20 A Yes. I sec that
21 that's a legal 1ssuc that would have to be 21 Q Why 1sthat a risk?
22 assessed by attorneys to figure out what 22 A Well I mecan. the way we see that 1t could
23 avenucs are at their disposal 23 happen. if you take something prematurcly
24 Q Do you know whether 1t's possible that a 24 1o a court and they say. well. this rcally
25 single harm could have many diffcrent 25 should have been addressed by the state
Page 3¢2 Page 264
1 avenuces of legal relicl? 1 commission that approved the agreement for
2 A Tguess it's possible. unless there's some 2 which the dispute centers around. then you
3 prohibition against takig 1t to multiple 3 would basically waste the time and
4 Junisdictions at the same time  There may 4 cfficiencies that that court would have
5 be some himutation on that 1 don't know 5 to say., you know go back to the state. so
© Q But just in terms of somcbody's grounds. 6 you'd start all over again at the state
7 you owe mc relief for this reason and this 7 where you could have imitially started out
] reason and this rcason and it all rclates 8 that way and avoided the stcp to go to the
9 10 the same acts that vou conunitted? 9 court onlv 10 have the court remand 1t
10 A I'm sure onc party could make numerous 10 back to the slatc comnussion
11 allegations agaimnst another party that 11 Q Invour opinion. would that be a bad
12 they're 1mpaclted by those customer -- by 12 result?
13 that act [ don't know that there's 13 A [thunk u's a wasted step. wasted
14 anything to preclude them hasying multiple 14 resources
15 claims  Agam. I'm not an attorncy | 15 Q What does 1t mean to prematurcly bring a
le think that's morc of a legal assessment 1o dispute to a court of law?
17 Q lIsu BellSouth's position that n the 17 A Well basically. by passing the regulatory
18 cvent that a sigle act raises several S commuissions [ mean. 1t could be after
19 claims that all of those claims should be 19 the result of the regulatory commission.
20 heard 1n the same commussion or the same 20 the statc conmusston makes 1ts decision.
21 courtroom? 21 yvou may ultimately appeal that 1o a
2 MR MEZA Object to form 22 court But to skip over that stcp when
23 A Ilthat act 1s i regards (0 obligations z w's likelv at’s the decision of the
24 covered under the mterconnection 24 commussion s the 1night onc and cvervbody
25 agreement that was approved or arbitraled 2 agrees with 1t and then move on It's not
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Page 365 Page 367

1 necessary 1o go 1o court 1 Q And Issuc G-12 1s stated herein as. should
2 Q Has BellSouth cver filed a lawsuit against 2 the agreement explicitly state that all

3 a CLEC 1 which 1t did not first go to a 3 cnisting state and federal laws rules

4 commssion”? 4 regulations and decisions apply unless

5 A Tdon'tknow Tmecan 1f1l's not 5 otherwise specifically agreed (o by the

6 rclative to the mterconnection agreement 6 partics Do vou sec that?

7 therc's some other recason we werc suing 7 A Ycs

8 them outside of the nterconnection 8 Q And n parcntheses are you indicating that
9 agreement. that could be the casc. but 1f 9 section 32 2 of the general terms and
10 1t's relative to the terms and conditions 10 conditions 1s the relevant language on

11 of the mierconnection agreement we would 11 usissue?

12 go to the comnussion first with that 2 A Uh-huh Yes.1itis

13 Ly pically 13 Q On page 53 ol this testimony. beginning at
14 Q Do vou know 1f BellSouth has cver not gone 14 Iines 10 to 11 vou state 1t appears that

15 to the conumnission first? 15 the Petitioners' purpose with this issuc

16 A Idon't kinow that for sure. no 16 1stocnsurc that they get at Icast two

17 Q Ifarcgulatory body docs not have 17 opportuniics 1o ncgotiate and/or

18 expertisc over the dispute. would it be 8 arbitrate the terms of the contiact Do

19 premature (0 go to a court of law? 19 you sce that?

20 A No. and that's consistent with our 20 A Yecs

21 posttion. 1s that 1f a statc commission or 21 Q And what did vou mcan by that statement?
22 the FCC docs not have expertisc or 22 A Well the way we're sceing the Joint
23 jJunsdiction, the court of law 1s an 23 Petiioners' position and language that's
24 acceplable venue 24 been proposed 1s that the partics --
25 Q Could a regulatory body have c\pertise but 25  duning ncgotiations when we sit around for
Page 366 Page 368
1 not jurisdiction over a dispute? 1 months and negotiate and come to agrecment
2 A 1would think so. they could [ mcan. not 2 on the language or whatever's going 1o --
3 going to speak for what expertisc cvery 3 partics arc going to abide by and the
4 comnussion has out there on cvery topic 4 partics reach agreciment the intent of
5 It could be the case, but -- somcbody 5 that language and how the parties will
6 knows something about. | don't know. 6 opcrate and whether that's exactly
7 whatever something they don't have 7 comphant with the law or spelled out or
3 Junisdiction on but they know the topic 8 encompasscs even word of (he law that
9 Q And could a rcgulatorv body have 8 that parttcular item pertains to or not 1s
10 Junisdiction over a dispute but no 10 mmatcrial  The parties agreed to the
11 c\pertise? 11 language that's i the contract as it was
12 A Surc 2 ncgotiated and/or arbitrated. 1f the
13 Q And do vou think that that situation would 13 comnussion orders somcthing diffcrent
14 be obvious? 14 The sccond bite basically comes
15 A ldon't (hink vou can sav 1t would be 15 down the road 1f the language. as was
lo obvious or not It would depend on the 16 negoniated at the time previously  somchow
17 circumstances and what the dispute was 17 1s not fav orable at this time to the
8 about. how 1t fit into that. whether they 18 Pctiioners or to the CLEC they could
19 have expertisc or not 15 attcmpt to find -- go back to the
20 Q Please return to Exhibit 2. vour November 20 ortgmal law and sav. well the language
21 12th testumony  Page 52 21 that's in here 1sn't consistent with what
22 A Okay 22 this law says  Even though at the time
23 Q And tlus begins vour testiunony on 1ssuc 23 the partics negotiated 1t they would have
24 G-12 as that nght? ) agreed in that mecting of (he minds that
25 A Yes At (he bottom y¢s 25 thus 1s how we'ic going (o operate 1t
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1 may not be verbatim word by word of 1 avoid disputes?

2 cxactly what the law or the rule sivs but 2 A TItcould. depending on what the

3 that's what the partics agreed to and 3 circumstances or the situatson 1s - Again.

4 that's what should prevail  So it's that 4 back to my trademark I mean. 1 think

5] sccond bite down the road after the 5 it's clariy and specifically stating. vou

6 agreement's been memorialized and cntered 6 know what 1s allowed or truthful

7 mto and become cffectine that we're 7 adheruising 15 intendced for that purposc

8 trving to preyvent the ability of 8 to clanfyv 1t But. agamn the partics

9 arbitrarily going after a court -- vou 9 would agree at that ttme what that
10 know finding an order or something. some 10 language means and what the intent of the
11 language 11 some law that doesn't cxactly 11 partics' obligations are
1z match what the partics agreed to 12 Q Whv st appropriate for the trademark
13 Q st BellSouth's position that there are 13 language to expressly mclude the Iegal
14 some laws that nced not be complied with 14 standards that the parties will aperate
15 in the agreciment? 15 under?

16 A It's BeliSouth's position that the 16 A Well 1t's mainly to avoid confusion

17 agrecment necds (o comply with the law to 17 the future and reduce the possible future
8 the extent the parties agree to the 18 disputes relative (o our experience. [

19  language that's in the agrecement | mean. 19 mean

20 the parties can agree to anything they 20 Q At page 56 of this tcstumony --

21 want | mean. we can't do stuff that's 21 A Uh-huh

22 contrary to the law or unlawful. 1f vou 22 Q -atlines 151017 --

23 will nmught be a better term to use  But 23 A Uh-huh

24 the parties can reach agreement of how 24 Q --vou state. in the event that an

z25 theyv're interpreting that law or how 25 obligation cists that was not previousty

Page 370 Page 372

1 they're iterpreting that rulc. 1 included n the interconnection agreement,

2 memorialize that 1n the agreement. and 2 the partics should then amend the

3 that's how they'll operate So 1 don't 3 agrecment prospectn ely to include such an

4 take that as being not compliant with the 4 obhigation And "prospectively” 1s

5 law  That's compliant with what the 5 talicized Do you see that?

6 partics agreed (o 1 interpreting that 6 A Yces Uh-huh

7 law 7 Q What does 1t mean for an obligation to

8 Q What1f the agreement of the partics S cnist?

S indeed violates a state law what should 9 A Anobligation that onc party thought nught
10 happen then? 10 hav e enisted and the other party did not.
11 MR MEZA Objecct to the form 11 and then they cither resolve it thiough a

2 A Well. I mean I would say onc party or the 2 commission arbitration or a complaint that
13 other would have to bring a disputc or 13 savs we thought vou had to do tlus and
14 make some claim that it's m violation of 14 they smd no. we don't have to do 1l
15 the law unless the comnmusston approved 15 That wasn't our intent of the language
16 it. then 1t did realize 1t was in 16 And however (he -- 1t ends up.

17 violation of the law -- I mcan that could 17 the final decision are we obhigated. arc

S have gotlen -- before 11 got approved ] we not. should 1t be determined that there
19 could have gotlen fined or whatever The 19 1s an obligation and that the language
20 agreement as it's memorialized would 20 necds to be -- diffcrent language needs
21 cffcctuate the parties' intent on how thewy 2 (o be mcluded 1 the agrecment to
22 planncd to operate 22 memorialize that obligation. then that
23 Q Isu BellSouth's position that when terius 23 would havce to be effective prospectively
24 are expressly mcluded m an 24 Q So1s your tesumony that 1f an obligation
25 miterconncction agreement that 1t helps 25 1s cfTective but not included 1n -- was
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1 cffective prior to the execution of an 1 outcome of that 1s our position ts 1t

2 agrcement. that 1t should -- when should 2 should be prospectinely apphed It

3 1t apply prospectively? 3 docsn't mcan that what was n there before

4 A Well tlus all starts out when onc party 4 was m violation of amyvthing  Each party

5 thinks there's an obligation and the other 5 had their understanding and thought they

6 party docs not based on the initial 6 had a meeting of the mund at the tume that

7 provisions ncgotiated at the time the 7 language was agreed o

S agreement was cntered into € Q Could it not happen that the tribunal

9 At some pomt down the road. onc 9 would hold that. n fact the agreement
10 of the partics indicates. well. vou're not 10 was 1 violation of a law?

11 complving with the law  The law says 11 A TI'm sure the tribunal could rcach that

2 this  But even though our agreement that 12 conclusion and do whatcver. but again
13 we rcached back at the beginning 13 bascd on our language. we're putting forth
14 mecmorializes what the parties agreed to 14 that the language should say 1t should be
15 someonce could claim and say. that's not 15 prospectively
16 really what I agreed to 16 Q Why would retroactive relicf not be
17 And 1f they raisc that dispute 17 appropriatc in that circumstance”

S with -- and the Comnussion resolves that 18 A Primartlv when we enter tnto an agreement.
15 dispute and ends up saving there is an 19 we need to know what our obligations are
20 obligation after all. you know. 1t wasn' 20 and we have an understanding of what thosc
21 iitially mtended to be the obligation 21 obligations arc and wc¢ act accordingly to

2 according to at lcast onc of the parties’ 22 comply with thosc obligations
23 mind. any determination down the road that 23 And going down the path and then
24 says_you know. 1t will be an obligation 24 later 1n the process somebody finds a law
25 or that's how 1t nceds to be read or 25 that they like better or 1s more favorably

Page 374 Page 376
1 clanfy . whatever, put language 1 applicd to them that way. 1f we had (hat
2 there to make 1t clear exactly what the 2 language i there. 1f they had that
3 obligations are. 1t should be prospective 3 language m there. then to me 1t's
4 only not retroactive back to the 4 disingenuine or could causc all sorts of
5 beginning of the contract 5 problems to say. well we're going o go
6 Q Son the event that a party savs there's 6 back and undo this understanding we had at
7 this obhigation and we tlunk 1t should be 7 the beginning
8 part of this agrecment and 1t gocs to a S  Q Does it matter when the law that this
9 resolution before some tribunal and the 9 party 1mvokes was made cffective in that
10 tribunal says that the party 1s correct. 10 cucuiustance?
11 during that peitod was the agrecment m 11 A [I'mcan canyou ask that again? Make sure

2 compliance with the law in your opinion? 2 1 know what you asked 1 think I do.

13 MR MEZA Objcct (o the form 13 but--

14 A The agreement was in compliance with what 14 Q TIbcheve 1o paraphrasc vour last

15 the partics intended and understand 15 responsc vou were saving that a CLEC
16 mecting of the nunds was at the time the 16 could negotiate an agrecment sign 1t
17 agrecment was negotiated 1 mcan 1f at 17 come back sometime later sas 1 found this
18 some juncturc down the road six months a 18 other law and [ want to usc 1t now

19 scar. or whenever. some party decms that 19 A Uh-huh

20 that's not what theyv intended. 1 mecan. 20 Q Would it matter when that law became
21 that's a complaint procceding that both 21 cffectine 1o vou?

22 partics would defend what their mitent of 22 A It would matter only 1n the contest 1f 1t
23 the language was and how they interpreted 2 came about after the partics cnlered mto
2 1t and what they meant when they agreed to 24 the mittal agreement | mean. 1l 1t was
25 that and defend that - And whatever the 2 a Law that existed at the time that they
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1 rcached the mecting of the minds on what 1 and chicken and egg thing  So. [ mean, |
2 language they were going to agree to. and 2 don't know that there's a clean answer (o
3 then 1f a subscquent -- six months down 3 your question  It's where we are right
4 the road a new law camc out that to 4 now
5 me -- that would fall under the change of 5 Q What would nced to happen for the new
6 law provisions The partics would then 6 rules to come out as you used the term?
7 ncgotiate how they would interpret that 7 A The FCC would havc to 1ssuc their order --
S new law into the agreement 8 rulc on 1t then 1ssuc an order. publish
9 Q Andf it was a law that existed prior to 9 1t in the federal registry. 1ssue an
10 the signing of the agreement then what 10 order. and all the processes that take
11 would the significance of that be? 11 place at the FCC to make an order become
12 A The law as 1t existed at the tume the 12 effective
13 partics rcached the agrecment on what the 13 Q Isanorder the same thing as a press
14 obligations are should have been factored 14 relcase?
15 m I'mecan the laws that cisted at the 15 A No
16 time the parties reached -- had their 16 Q lIsa press releasc the same as a rule
17 ncgotiations and determined what the 17 coming out?
8 obligations weic, 1t would have been based 18 A Not my understanding of 1t
19 on the concurrent status of the law or 1t 19 Q Would BellSouth amend an intcrconnection
20 should have been 2 agrecment to incorporate a press release?
21 Q Whatif it wasn't” 21 A We could amend an agreement for any reason
22 A Agam. the language the partics would have 22 1f the partics agreed to do the
23 agreed to would have been consistent with 23 amendment  Whether that constitutes
24 their understanding - Whether somebody 24  oking change of law or not 1s another
2 nussed a law or. you know finled to 25 matter | think an amendment can be
Page 378 Page 380
1 rccognize something, the meeting of (he 1 requested by cither party during any time
2 munds -- and. again, I guess 1f they found 2 of the agreement to amend 1t for whatever
3 somcthing. they wanted 1o apply it. they 3 rcason. 1f the other party agrecs or
4 could seck an amendment modify the 4 docsn't agree
5 language, but 1t sull should be 5 Q [Ifthe other party didn't agree. would
€ prospective only 6 BelSouth seck resolution before some
7 Q Why would an amendment be necessan ? 7 iribunal on that point?
€ A Iftt required a changing of the language 8 A If1's just bascd on a press relcase |
9 when setting forth the obligauons the 9 would say not T mcan 1 would say we
10 partics have (o operale under memorialize 10 hane stand off 1f 1t's an cffective
11 what that language now savs  It's 11 order
12 different than what they mitally agreed 12 Q Isthere any statc unbundling law that
13 1o 13 will not be inchuded in the new agrecment?
14 Q Isthere anv federal unbundling law that 14 MR MEZA Objcct to the form
15 would not be included 1n the new agreement 15 A I'm not famuhar with the state unbundling
le that's under dispute? 16 laws that may or may not be out there  We
17 MR MEZA Obcct to form 17 talked about that vesterday
18 A Well wc're ina weird umung i the 18 Q Tused the term law looscly It could be
19 sttwation  If the final rules come out 19 a statute or agreement or an order of a
20 neat week. I'm not surc how thev're all 20 stale comimission
21 gomng o get -- 1 mean. again based on 21 Is there anything 1o vour
22 our language. they immediately become 22 knowledge that 1sn't included 1n the new
23 cffective. but we're not there vet That 2 agreement?
24 language hasn't been accepted so 1t's 24 A Imecan Idon'tbelicve so I mean. out
25 kind of in this change of law proceedings 25 agreement will comply with the laws
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1 Again. 1f the state has an unbundling faw 1 providers of scn ice or operating 1 the

2 that 1s 1n conflict with the federal 2 state. any number of different laws and

3 unbundling Iaw. like I discussed belore 3 I'm not famuliar with all of them to be a

4 1's our posttion that's not appropriatc 4 CLEC what vou have -- or CLP what vou

5 and shouldn't be allowed 5 have to comply with

€ Q And what 1s the appropriate tribunal to 6 Q Do vou have anv reason to think that the

7 dccide whether an amendment to an 7 Pctitioners won't comply with therr

S agreement 1s necessary 1o comply with -- 8 obligations”?

9 or to adopt or mcorporatc a new law? 9 MR MEZA Objecction to the form
10 MR MEZA Objcct to the form 10 A No Idon't have any knowledge that would
11 A The change of law provisions set forth how 11 indicate they would not comply with the
12 the parties would go about mmplementing 12 law
13 changes to the law whether that be state 13 Q You tesufied that sitting here today.

14 law federal law. whatever other law there 14 sou're not personally aware of all of the

15 nught be that impacts the obligations 1n 15 unbundling obhigations that apply at tlus

16 the agrcement So however that change of 16 time (o BeliSouth?

17 law provisions are sct forth in the 17 A Asfar as statc unbundling obhgations?

18 agrecement would dictate how that gets mto 18 Q You can start with statc

19 the parties' agreement 19 A I'm not famihar specifically with what

20 Q And do you know what the change of law 2z they may be  There's different orders.

21 provision 1s tn this new agrcement? 21 requircments they mayv have issued --

22 A No lactually don't It's not 22 diffcrent states may havy ¢ 1ssucd for

23 dispute. so I guess 1t would probably be 2 different Hems. that they say wc're

24 our standard language or consistent with 2 required 1o do something relative to what

25 that or we rcached agreement on something 25 we had to provide to CLECs as part of
Page 382 Page 38

1 clsc 1don't know 1 unbundling
2 Q Has BellSouth cver agreed to amend an 2 Q Do you think anybody at BellSouth knows
3 agreement m order o incorporate a lawn 3 that answer?

4 that had preenisted the signing of the 4 A 1umaginc onc of the attorncys somewhere
5 agrecment”? 5 knows that answer [ don't know
6 A It'spossible I'm not familiar with the & Q And. sitting here todav. do vou know the
7 hundreds of agreements we have how many 7 unbundhing obhgations under federal faw
8 differcnt situations may arnisc and the 8 that apph (o BellSouth”?

9 tinung of them and what they were sceking S A It would be thosc sct forth in the
i0 to amend 10 comnussions' orders. the Act the umpact
11 Q What obligations do the Joint Petitioners 11 of USTA I1 the Interim Rules Order. and
1z obligate under 1n providing serviee? 2 nent week whenever cffective afier that.
13 MR MEZA Objcct to form 13 the final wnbundling rules 1 mcan the
14 A Undcr -- What obligations do the Joint 14 whole cight-vcar history of The Telecom
15 Pctitioners hav ¢ to provide senice to 15 Act and the implementation of the Act and
le their end uscrs? le how that's revolved --

17 Q Just what obligations do thev operate 17 Q Arcthe federal --

1€ under as a telecom carrier in this S A I'msorry

19 country? 19 Q Arc the federal unbundhng laws final?
20 A Tbcheve thevhe got whatever the state 20 MR MEZA Object to the form
21 cerufication requircments arc (o provide 21 A Iwould sav no. i that thev're rclcasing
2z local (clecom senvice 1n the state. 22 new final rules sometime 1 the future
23 obligations under the Act relative (o all 23 Q Wc mav know todav when that will be
24 LECs They've got obhigations there 24 I'd like to move on to Issuc 2-3

25 Whateyer applicable law applics to them as 25

and that begims al page 36 of vour
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Page 385 Page 387
1 Noycmber 12th testimony 1 option (o transition (o a comparable
2 A T'mthere 2 resale service?
3 Q Okav This issuc. as stated 1n vour 3 A No They could disconncct the clement
4 testimony 1s. what rates terms and 4 They could transition 1t to an element or
5 condittons should govern thc CLECs' 5 a service provided pursuant 10 a
6 transition of cxisting network clements 6 commercial agreement  Thosc are (wo other
7 that BellSouth 1s no longer obligated to 7 options
S provide as UNEs to other services Do vou 8 Q Could thev transition to a tan(f scrvice?
9 sce that? 9 A Surc That's pretty much what resale 1s
1C A Yes 10 but 1t's discounted I yvou want Lo pay
11 Q TIntluscontent what does it mean to 11 full price That's okav. too
12 transition? 12 Q |Ifthe Petittoners chose (o transition to
13 A It means to change from recciving a 13 a tanfled offering for the element --
14 service provided pursuant to -- or 14 A Uh-huh
15 provided -- receny ing a scrvice 15 Q --would anv discount apply?
le provisioned onc way 10 rcceiving a 16 A Ifit'sa tanff that's available for
17 comparable service a different way 17 resale the resale discount would apply.
18 Q At page 37 of this testimony -- 18 which 1s what 1 talk about 1n the nest
18 A Uh-huh 19 scntence -- or at the end of that first
20 Q --»youtalk about -- 1t begins at 12 to 20 sentence  Subject to the appropriate
21 3--lines 12t0 13 21 resale discounts, 1f 1t's pres ously
22 A Yes 22 obtaining a UNE platform and that
23 Q The switclung climinated elements 23 elimunates -- the switching climinates
24 A Ycs 24 sothey nugrate to basic residential Ine,
25 Q Whatarc thosc clements” 25 1t would be at the taniffed rate less the
Page 386 Page 388
1 A Agan. back to what we discussed 1 an 1 " wholesalc discount. basically provision
2 carlicr issuc. Item, | think 1t's. 112, to 2 pursuant (o resale -- a resale obligation
3 mess with the 1ssue statement caused the . 3 Q And by appropriate resale discounts. do
4 itcm numbers to change a hittle bit But. 4 you mean a discount that would have been
5 anyway. 1it's the ssue relative to what 5 dernived pursuant 1o Section 251 of the '96
6 clements are frozen  We defined what mass 6 Act?
7 market swilching was and ths would 7 A Yes It would be whatever -- the resale
& mclude those clements and functions that S discounts cstablished by the state --
9 pertaim to mass market -- the climunation 9 Statc commissions vears ago
10 of mass market switching as a UNE which 10 Q Where did the transiion period of 30 days
11 would be vour switching and anv of the 11 derive from?
2 associated featurcs/functions of the 12 A TIbchieve our folks n interconnection
13 swiich 13 scrnvices developed the transition plan of
14 Q Would they be the clements histed on page 14 trving to afford somc tune post the end of
15 22 of this testimony 10 (o0 127 15 the -- or at the end of the transition
16 A Ycs Yeah That would be some of them. 1¢ period to effectuate the partics' time to
17 not all of them 7 submut the orders and get things moving.
18 Q Youdiscuss at page 57 lines 15 (o 16 -- g you know. have a grace period 1fvou
19 A Yes 19 will
20 Q --that if the Joint Petitioners subnut an 20 Q So did the interconnection people choose
21 order to transition switching chiminated 2 the 30 days. that number?
22 clements 10 a comparable resale service 22 A Yes
23 within 30 davs of the cxpiration of the 23 Q Do vou know what they basc the 30 days on?
24 transttion period 24 A No.Idon't I mcan.othet than it's a
25 My question 1s 1s therr only 25 month -- basically a month after within a
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Page 322¢% Page 3
1 month 1 1ssues that arc in dispute in this
2 Q And what would be the sigmficance of it 2 procceding
3 being a month? 3 Q Youdon't recall looking at scction
4 A Just a definitive period of tume that both 4 211257
5 partics would understand that thev've gol 5 A No Idid not
6 1o do something within that period of & Q Canyou turn to page 35 of that same
7 ume 7 exhibit. plcase. and look at section
8 Q Has BeliSouth ¢ver proposcd a different 8 21631
S transition period for other purposcs? 9 A 21631 okav Uh-huh
10 A T'm not sure exactly -- I mean. of all 10 Q Do vou know why this language has been
11 the negotiations that may have gone on 11 struck through?
12 with individual CLEC of agreeing -- | 12 A It's my understanding sub loop feeder was
13 don't know Therc mav be other language 13 ehimmated by the TRO
14 weve reached with other CLECSs that may be 14 Q Do vouknow --
15 different than that I don't know 15 A I'msorn
16 Q Havel provided to vou attachment 2 of the 16 Q Do you know who imtially had proposcd the
17 agreement KKB-1 as an cxhibit? 7 language?
18 A 1don't believe you have S A Proposcd 1o delete the language?
19 Q Okay 19 Q No No. proposed the language?
20 A TI'll have to check. but -- 20 A [umagmng this was -- oh. sorry . il's
21 Q Doyouhave nt? 21 struck | mean, [ imagine BellSouth would
22 A Nopc Nope 22 havc proposcd 1t to remov e 1t from the
23 (DEPOSITION EXHIBIT NO 17 WAS MARKED ) 23 il agreement | mean. the cficet of
24 Q Now lam I'm handing you a document 24 having 1t in here would be that it's gomg
25 marked Exlubit 17 Z 1o be no longer made available  Striking
Page 390 Page 392
1 A Uh-huh 1 1. I don't know 1f that -- there's no
2 Q [Idircet your attention to page 25 of that 2 other place that 1it's put back in Sull
3 exlubit. section 2 112 5 3 docsn't make 1t available  And tlis
4 A Okay 4 1S --
5 Q Do vou sce that? 5 Q But you don't know who imtially proposed
6 A Yos 6 the language”
7 Q Who proposed the language that appears 7 A No.ldon't Agam Iwould inagime
8 here? B BellSouth proposed 1t My supposition
9 A [ have no idea who proposed this 9 Just bascd on the fact that 1t's
10 language This 1s -- I mean. 1t's not 1 10 climmating something that we previously
11 dispute  It's underhned and -- 11 werce obligated 1o provide  We're not
2 Q Do you know what the significance of the 12 obligated 1o provide sub loop feeder. so
13 words being underlined 1n thus draft 13 1o the extent you have the CLECS -- or
14 agreement 1s? 14 Joint Petivoners have sub loop feeders n
15 A Other than 1t maybe was added 1 don't 15 placc. we need to work out a process 1o
le know Typically when things are 16 transition off of that after the cffective
17 underhned -- tlus appears to be a red 17 day of the agrecment
8 lined version or the attachment or 1t 1s a 18 Q Anddo vou sec m two places where 1t
19 red himed version ol what we proposed (o 19 states there's a Y0 calendar day period 1n
20 be the new attachment 2 It's got Z0 this language?
2 underhines and strikings that indicate 21 A Ycs Yes. I sec that
22 cditing 22 Q Would that be 90-day transition period?
23 Q Did vou read through this document before 23 A Agam. u's relatnne to this element that
24 you appendcd 1t 1o your testimony? 24 was elummated by the TRO  The other
25 A Ycs I recad through it relative to the 25 language we're discussing or relative to
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Page 393 Page 395
1 the open 1ssucs pertains to the Interim 1 resale or disconnected and the process or
2 Rules Order and the ultimate final 2 the expense we incur to go through that.
3 unbundhng rules once we get to the end of 3 of identifving the circuits and processing
4 the transition period 4 the orders sctting 1t up to procced with
5 Q Do vou kiow who proposed a 90-dan 5 the orders that's the labor costs over
6 transition pertod for this element”? 6 and aboy ¢ the nonrecurring costs that
7 A 1lwould imagine 1t would hayc been 7 would be charged
8 somcbody 1n mterconnection senvices | 8 Q Sooncof the labor costs 1s identifying
9 don't know who 9 And what 1s another cost?
10 Q Canyou think of any reason that this 10 A Well 1t would basically be the process
11 element would be subject to a 90-day 11 for us 10 1dentifv and process the
12 transttion period? 12 transition
13 A 1don't know why it would be 90 days 13 Q Do vou know whether BellSouth has
14 versus any other day 14 conducted a study of the amount of thosc
15 Q Do you know who struck through the 15  costs?
16 language at that scction? 16 A [I'mnot awarc of any. no
17 A No. [ don't other than it says open (o 17 Q Do vou know whether any commission has
18 the CLEC So 1f we struck 1t and we're 18 analvzed the costs associated with
19 waiting for the CLECs to agree to striking 19 transition as regards to labor costs?
20 it. [ don't know T really don't know 20 A Not awarc of any. no
21 Q Isit your understanding that the CLECs 21 Q And what 1s the causc for BellSouth to
22 arc going to make a counteroffer on that 22 incur these costs?
23 scction? 23 A The causc would be because the CLECs
24 A I would gucss 1f they're not accepting 1t 24 failed to -- Joint Petitionets had faled
25 as written. thev'd counter 1t or 1t would 25 1o do 1t themselves and subnut the orders
Page 394 Page 396
1 be teed up in arbrtration  It's not tced 1 to transition ofT of the vacated clements
2 up n arbitration. so I'm not surc where 2 1o comply with the agreement
3 we go from here on this particular matter 3 Q st BellSouth's position that it 1s
4 Q On page 38 of your Novcmber 12th 4 required to stop providing certain UNEs?
5 testimony . 1f you could please turn (o 5 MR MEZA Object to form
© that 6 A Idon't know that we're required (o stop
7 A Okan 7 providing. but we're not requured to
S Q Atlines 410 6. vou state that. in S contnue providing at the TELRIC ratcs
9 addition Joint Pctitioners would be 9 what they're climinating
10 charged BellSouth's labor costs 10 Q 1isthercany order of anv comnussion that
11 tdentifving and processing the tiansttion 11 obligates BellSouth to move CLECS from a
12 of the switching clinunated clements to 2 UNE to resalc?
13 resale Do yvou see that? 13 MR MEZA Objcct to form
14 A Ycs 14 A I'mnot aware of any order requiring
15 Q What do vou mcan by "BeliSouth's labor 15 BellSouth to do that no
16 costs" 16 Q Arc vou famihar with the rates that would
17 A Well this pertains 10 a situation where 17 be charged to a CLEC 1n a resale scenario?
18 the Joint Petitioners had failed 1o submut 18 A Ii would be the tanfTed rate less the
19 a transition order or a disconnect of an 19 commission -- state commission cstablished
20 ehmmated clement -- switching chimmated 20 resale discount
z1 clement within the 30 davs  They did 21 Q Do you have any understanding as to the
22 nothing So at the end of that juncture. 22 level of those rates?
23 we would Lake steps 1o identify the 23 A The tariffed rates or the --
24 circunts or services that needed to be -- 24 Q The 1esale discounted 1ales
25 UNEs that needed to be nugrated to cither 25 A It would be whatever the percentagg 1s
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Page 397 Page 399
1 the state  Say 1t's 20 percent Tt would 1 facility-based pros tder service
2 be 20 percent less than the tanff that's 2 Q Arcyou familiar with BeliSoutl's policy
3 on file with the commission that we would 3 as to whether 1t will provide DSL over
4 charge our rctail customers 4 UNEs?
5 Q Aund would (hat rate be lower than a TELRIC 5 A I'm fanuhar there's -- we have a policy
6 set rate? 6 i regards to that -- that 1ssuc ves
7 A Insomc cascs 1t could be 7 Q Andwhatis ut?
S Q Could 1t be lugher than the TELRIC rates? S A It's BellSouth's posttion that we're not
9 A TI'msure it could be depending on the 8 obligated -- should not be obligated and
10 scrvice that you're oblaining 10 the rules and orders that the FCC has put
11 Q TIsit more common for a resale discount 11 forth wec're not obligated to continue o
12 raic to be lugher than a TELRIC ratc or 2 provide our DSL or retail FastAccess
13 lower? 13 sernvice over UNE-P or UNE loops
14 A Agam -- 14 Q Docs BellSouth have a policy as to whether
15 MR MEZA Objcct to the form 15 it will provide DSL over a resold loop?
16 A --1tdepends on the scrvice that's being 16 MR MEZA Objcct to form
17 provided. whether -- residential services 17 A Well. 1t's not a resold loop  It's a
8 are typically lower than business 18 resold service  And our FastAccess
18 services  So 1f vou're using a UNE to 19 service 1s available for resell on a
20 provide the sernvice vou migrale to -- 20 resold service
21 you're serving a business customer. vou 21 Q Letmeclanfy 1t Ifa CLP s serving a
22 migrate to a resold business line. 1t's 22 customer. Ms Smith. over a loop that it
23 most likely to be higher. and the uncrse 23 obtained at resale. do you know what
24 ts truc on the retaill I yvou're using a 24 BellSouth's policy 1s on providing
25 UNE 1o provide a residential service and 25 Ms Smuth with BellSouth DSL over that
Page 398 Page 400
1 you nugrate 1o a resold tarifT service. 1t 1 loop?
2 will be lower Becausc the residential 2 MR MEZA Object 1o the form
3 rates arc specially priced to keep them 3 A Aguan. we don't -- the CLP would not
4 low 4 provide the service over resold loop
5 Q Do you typically engage in rate analvsis 5 They provided 11 over a resold service. a
6 m your job” 6 tartT which would mclude the loop and
7 MR MEZA Object to the form 7 the switchboard and the transport 1t all
S A 1doanalysis in comparing UNE prices with S gocs with that service that's resold
9 tasifTed rates versus. you know. what 9 Therefore -- | gucss 10 answer yvour
10 thosc rates arc but I'm not sure 1f I do 10 question 1f a CLEC 1s providing resold
11 any analysis other than the rates arc what 11 scnvice to that end user they can also
2 the rates arc and what the resale rates 2 add our FastAccess on top of that same
13 arc 13 senicc --
14 Q Docs BellSouth have a preference as to 14 Q BellSouth --
15 whether a CLEC uscs a UNE versus an 15 A --10 provide DSL to that -- Ms Snuth
16 clement provided at resalc? 16 Q And do vou know why BellSouth will provide
17 A T'mcan resale and UNE and providing their 17 DSL 1n the resold situation but not over
S own facilttics arc the three entn 18 UNE-P?
19 stratcgics  1'm not sure we have a 19 MR MEZA Objcct to form
20 preference I think the goal of the Act 20 A The difference between resold 1s BellSouth
2z 1s (o promote facility-based competition 21 i1s still the underlying voice provider
22 So I mean, thosc arc cntrv stratcgies 2 In the UNE-P BcllSouth -- the CLEC
23 When vou come 1n as resale vou don't 2 pretty much owns that facility 1n the
24 forever stay at resale 1t would be a 2 UNE-P situation. so we're not the
2 stepping stonc o ultimately be a 25
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Page 401 Page 403
1 Q Isownership the only criterion m that 1 costs vou're talking about that vou would
2 decision who owns the loop? 2 be charging us - We're basically -- In
3 MR MEZA 1 object to this whole 3 that scenarto 1if we fal to submut an
4 linc of questioning  You have a witness 4 order 1o cither transition or disconnecl
5 who's alrcady addressed this i hus 5 we've got (o wdentifv (he circuit, go mio
6 tcstumony [ don't understand why you're 6 our records {ind cvery one of your
7 inquiring of Ms Blake She's not 7 clements that arc no longer available and
8 testified on Issuc 46 Mr Fogle has -- 8 nced to be transitioned - Whercas yvouh e
9 he gave you 1n hus testimony all the 9 got that exact nformation 1n vour systems
10 rcasons why our pohicy 1s what 1t1s And 10 1o know what elements arc climmated just
11 so I'd appreciate 1t1f vou would wrap 1t 11 as we do. and vou're as much -- or have
12 up 1 just don't thank 1t's relevant at 2 the onus on you. as the Joint Petitioners.
13 all to her testimony 13 as much as we do to be comphiant with the
14 MS JOYCE Well. it's rclevant (o 14 agrecment  They're vour scrvices you're
15 the 1ssuc of whether BellSouth prefers 15 buving from us You nced to tell us what
16 rescll or UNEs and -- 16 youwant us to do with them We can't
17 MR MEZA She's answered that 17 Just presumc that you want us to put them
18 MS JOYCE She said she didn't 18 on resale, disconnect them. move them to a
19 know. so I'm just explormg -- 19 ncgottated agreement -- commercial
20 A 1thmk wc're indifferent to 11 1 mean 20 agrecment
21 of that would help 21 Q Right But 1t -- when a tiansition
22 Q Do you know whether Petitioners incur any 22 occurs --
23 costs 1n performing a transition? 23 A Uh-huh
24 A 1would -- I don't know specifically what 24 Q --vou lestificd that Petitioners most
25 costs they would incur I would imagine 25 likely do incur costs n order (o cffect
Page 402 Page 404
1 theyve got their personnel costs to 1 that transition?
2 process -- gather the information 1o 2 A Right No morc than you incur a cost 100
3 subnut an order. whatever their back 3 when vou get a new customer and you have
4 officc costs are to cffectuate the 4 to do the work to submut the order Lo
5 submission of thosc orders 5 tmiate that service for that customer.
6 Q Would 1t be appropriatc for Pctitioners to 6 and that's the cost of doing business
7 charge BellSouth their costs incurred 7 Q Somtheevent that a transition 1s
S during a transition? 8 required and 1t occurs. would 1t be
9 A Wecll I think both partics have a cost 9 appropriate for Pctitioners to scck
10 they're incurring 1o process the 10 rcimbursement from BellSouth for the cost
11 transition orders and we'ic both under an 11 that they incurred in assisting with that
12 obligation to comply with the agreement 2 transition?
13 If the agrecment chimimates the 13 A No. I don't think 1t's appropriate at all
14 avatlability of an clement. 1t's both 14 Q Why not”
15 partics' obhigation to nugrate off of that 15 A Your cost of domng business -- vour cost
l¢ {0 the approprialc scrvice 16 as 1f vou had never had the opportunity to
17 Q You statc at page 58 of vour testimony 17 provide that as an clement vou would have
18 that Jomnt Petitioners will be charged 8 had cost to provide 11 as a resale sen ice
19 BellSouth's labor costs 19 or under a commercial agreement. whalever
20 A If the Jomnt Petitioners fail to initiate 20 thosc costs arc - This 1s a transition to
21 the orders themselves 21 get you where vou need (o be based on the
22 Q And i that scenario. would the Jomt 22 current law - And thosc are vour loops.
23 Pcutioners be enuitled (o charge 23 your services vou're providing (o vour cnd
24 BellSouth then Tabor costs? 24 uscis  And in compliance with the
25 A I'm not quitc following you. what labor 25 agreement. those clements are no longer
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Page 405 Page 407
1 avatlable in that form. necd to be 1 A Because the switching climinated element's
2 mugrated to a different service (o be 2 no longer amvatlable  It's not an
3 comphiant with the agreccment that doesn'( 3 available offering
4 provide the old clements 4 Q W not?
5 Q IfaJomt Pctitioner ts sull using a 5 A Beccause 1t's becn chiminated  BeliSouth
6 switching clhiminated clement -- € would not have an obhigation to provide 1t
7 A Uh-huh 7 pursuant to the 2351 obligation
S Q --arcthey not in comphance with the S Q Atpage 58 of your November 12th
9 law? 8 testimom. at hines 18 to 19
10 A Tlus s addressing 30 days or at the end 10 A Uh-huh
11 of the transitton pertod and the process 11 Q You sav. if the Joint Pctitioners submit
12 that would go 1nto play -- or the 12 an order to transition other ehminated
13 transition process that would go into play 13 clements to a comparablc service within 30
14 at the end of the transition period. wiich 14 days of the exprration of the transition
15 we're basically talking under the current 15 period [ just want 1o focus on that
16 Interim Rules as they structured 1t 1n the 16 What would be a comparable service?
17 previous 1ssues about what the (ransition 17 A Speccial access T mcan tlus 1s
18 period 1s i's in Scptember ‘03 18 addressing clements vacated. other --
19 So at the end of September at the 19 chimmated other than switching climinated
20 cnd of that transition period. those 20 clements that we talked about  That
21 clements are no longer available I mean. 21 basically there's not a resale option for
22 1's not hike this 1s a big surprisc 1 22 them H's a wholesale (ariffed offering
23 mcan. the interconnection agreement. as 23 that's avaulable out there
24 wc're negotiating here. fully tells you at 24 Q Isdedicated transport onc of these
25 the end of the transition period. this 25 clements?
Page 406 Page 408
1 nceds 1o happen  As far as identifing 1 A Ycs
2 thosc circuits that need to be 2 Q What would other clements be?
3 transitioned. keeping up with. you know. 3 A Could bean EEL Ifan EEL 1s no longer
4 what vou're getting as a UNE that most 4 available, special access
5 likely -- or will be or next week may be 5 Q And the 30-dav period. was that also
6 climnated. whatever, will be known 6 crcated or derived by the mterconnection
7 Q But afier those 30 days -- 7 people at BellSouth?
8 A Uh-huh S A Ycs
9 Q --aPcutioner's still on a switching 9 Q Do you know thc rcason that they chose 30
10 elimnated element arc they out of 10 davs as the number?
11 compliance with the law? 11 A 1t's the same window of time that was (he
12 MR MEZA Object to the form 12 switching windows. for the samc rcason
13 A They would be -- T don't know 1f I can 13 Q Andatlme 21 on this same page. vou say
14 speak to whether they'd be out of 14 that the charges set forth n BellSouth's
15 compliance with the law. but 1l the 15 FCC No 1 tartff would apply s that the
16 agreement has provisions for what happens le special access tanff?
17 at the end of 30 davs I mean we would 7 A Yes that's where our special access
18 have the nght based on our language to 8 services are avanlable through that
19 bill you the higher rate for the new 19 tanfl yes
20 comparable scrvice. the resale rate. back 20 Q Do vou know whether discounts are
21 to the date that vou -- the end of the 2 available under that tanff?
22 transition pcriod 22 A Therc may be some pricing -- different
23 Q Whv st important that a Petitioner 23 pricing terms and conditions bascd on
24 transition from a switching cluninated 24 volume and tcrm  I'm not famuliar with
25 element to something cisc? 25 the details of that differcat pricing
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Page 409 Page 411
1 plans for spccial access customers only 1 period  But this happens immediately and
2 Q Do ou know whether the rates in FCC 2 wce're not at the end of the transition
3 TarfT No 1 were created with -- under 3 period the Interim Rules are vacated.
4 TELRIC principles? 4 then the obligation for BellSouth to
5 A [don't bcheve they were. no 5 providc thosc elements has been climimated
& Q Do vou know 1f they were created n 6 for the same reasons. move off 30 days.
7 accordance with any standard” 7 all the basic same criteria aboyc would
S A Well they're on file with the FCC 8 apply
9 whateyer the obligations are to provide S Q Inthe event that the Interim Rules Order
10 supporting nformation rclative to when we 10 was vacated. would BellSouth be obligated
11 filed the tanff just and rcasonable 11 to cease providing those UNEs?
12 I'm not famihar with anv specific 2 A No. we wouldn't be obhigated to cease
13 standards rclevant to our FCC tanfis or 13 providing. but that would be our option
14 how that process works for them 1o be 14 simce we would no longer have an
15 approvcd 15 obligation to provide them at TELRIC
16 Q Must the rates be just and reasonable? 16 rates. thosc terms and conditions
17 A Agamn I'm not sure the determination the 17 Q Andif the Interim Rules Order were
18 FCC would makc 1n evaluating our rates 18 modificd by a court. why would the Joint
19 whether 1t's just and rcasonablc standard 19 Petitioners immediately transition from
20 and -- I just don't know the details of 20 certam clements?
21 that 21 A [I1tlnk modifies 1s intended to mean that
22 Q Do vou know 1f amy federal statute 22 they mav have changed something that --
z outlines the standard for the pricing in 2 frozen clement or impacted what the
24 Tanflf No 17 24 deciston was 1n the Interim Rules Order
25 A Not speetficallv I mean. possibly 25 T'mean. it could be short of vacating It
Page 410 Page 412
1 section 201, 202 may apply Just because 1 could be they modificd onc thing that
2 it's general. nondiscrimunatory. just and 2 causcs us (o not have an obligation to do
3 rcasonablc provision 3 somcthing in the Interim Rules Order To
4 Q Atpage 39 of tlis testumony -- 4 me. 11 would have to be looked at as far
5 A Uh-huh 5 as what was modified and how 1t impacts
© Q --athnes231to24-- 6 Docs it result n us no longer having an
7 A Yeah 7 obligation to provide an clement
S Q --u siates that. m the event a court of 8 Q If the Intcrum Rules Order werc only
9 competent jurisdiction modifics or vacates ) remandced. would the Joint Petitioners have
10 the Intertm Rules Order. the Joint 10 to iminediately transition?
11 Pctitioners shall immediately transition 11 A ifthe Interim Rules Order was remanded?
12 scveral elements 2 It means 1t's sull i effect Agamn. I'm
13 A Uh-huh 13 not an attorney. but I believe the fact
14 Q Why would the Joint Petitioners 14 that at didn't do away with the Interim
15 mmmediately transition? 15 Rules Order. the Intertim Rules Order would
16 A Well thisis i a context if the Interim le still be m cffect and just 1t would be
17 Rules Order 1s vacated thereby thosc 17 remanded back 1o fis it do 1t over. or
18 clements that were frozen 1f vou will 18 change 1t
19 but -- now they becomic eliminated under 19 Q Andwould the Petitioners have to
20 this process. because we're no longer 2 mmmediately transition i that event?
21 obligated to provide them. we would 21 A Without sceing the whole contest off
22 cffectuate the same transition that we 22 whateyver order was modifving the Interim
23 discusscd aboy ¢ with the swiiching 23 Rules Order 1o sce 1t 1 1ts conlent |
24 chinmnated clements and other climinated 24 don't know that you could sav it was
25 clements afier the end of the transition 25 cxplamned later that they would or they
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Page 413 Page 415
1 wouldn't It would have to depend on what 1 Q Thisis--
2 modification 1t had or the remand -- or 2 A I'msorry
3 the whole context of the order 1t could 3 Q Tlus s the errata to which you refer in
4 be they 1emanded 1t but in the meantime 4 your festimony?
5 they mav have done something different (o 5 A Yes
€ change 1t 6 Q And which part of this crrata arc vou
7 Q Do vou know whether 1t's permissible for a 7 relving on for the statement that you make
8 court to rewrite a federal ageney's rule? S at page 627
9 A Ilhavenoiden 9 A Tt would be paragraph number 27 on page 3
10 Q Do youknow 1f a court has ever done so0? 10 Q And what in that paragraph?
11 MR MEZA Objcct to the form 11 A Well they changed the sentence that was
12 A 1have no idea 12 in therr original Trienmial Review Order
13 Q Docs BellSouth know which facilitics the 13 1o rcad as follows here  You look at the
14 end users arc lcasing from 1(? 14 original Triennial Review Order which |
15 A Certainly 15 statc on page 23 of my testimony 1 cite
16 Q How docs 1t know that? 16 what the onginal language said 1n
17 A Wecbill the Joint Petitioners for those 17 paragraph 584. and then (lus errata order
S factliics cvery month 18 that vou just gave me identifies what it
19 Q Does BellSouth know the terms under which 19 should be changed (o read. which excludes
20 thosc elements arc provided to 20 amy requirement (o comnungle UNEs or
21 Pectitioners? 21 combinations with network clements
22 A It would be pursuant (o the 22 unbundled pursuant to 271
23 mitcreonnection agreement with the Joint 23 Q I'm handing you a document that's been
24 Petitioners 24 marked as Exhibit 19
25 Q But would 1t -- can BellSouth discern 25 (DEPOSITION EXHIBIT NO 19 WAS MARKED )
Page 414 Page 416
1 whether something 1s being provided as a 1 A Uh-huh
2 UNE? 2 Q Do vou recognize this document?
3 A Yes 3 A ltappears to be the cover page of the
4 Q Let's turn to page 62 of vour November 4 Tricnnial Review Order and -- starting
5 12th testimony At hines 22 10 25, you 5 paragraph 379 Uh-huh
5] statc that. consistent with the FCC's 6 Q Sois it 384 m thus exlibit on the page
7 crrata to the Tricnnial Review Order, 7 marked 370 at the bottom that the crrata
3 there 1s no requirement to commingle UNEs ] provision that you just read cffects?
9 or UNE combinations with scrvices network 9 A Yes The first scntence of that paragraph
10 clements or other offerings made 10 384 ves
11 available only pursuant to Section 271 of 11 Q Canvou turn 1o page 2 of that exhibit
12 the 1996 Act Do vou sce that? 12 plcase which 1s marked 365 at the
13 A Yes 13 bottom  And this 1s the paragraph of the
14 Q On what do you basc that position? 14 TRO Exhibit 19
15 A Paragraph 384 of the TRO as 1l was 15 A Okav Whal page?
16 modificd by the errata in September '03 16 Q 1It's the sccond page of the exhubit but
17 (DEPOSITION EXHIBIT NO 18 WAS MARKED ) 17 mn the bottom tt's marked 3653
18 Q I'm handing vou a document that's been 18 A Yes
19 marked Exhubit 18 19 Q And here begms a section entitled.
20 A Yecs 20 general commungling issucs for
21 Q Do you recogmize this document? 21 transmission facilitics
22 A Yes ldo 22 A Yecs
23 Q Whatisu? 23 Q Canvou read the first sentence of
24 A Thsisthe FCC's erata to therr 24 paragraph 379_ plcasc?
25 Tricnnal Review Order 25 A Weclinate the commingling restriction
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Page 417 Page 419
1 that the commussion adopted as part of the 1 two clements to be connected”?
2 tcmporary constramts i the supplemental 2 MR MEZA Qbject to form
3 order clarificatton and apply 1o 3 A Well that transport clement --
4 stand-alonc loops and EELs 4 (INTERRUPTION )
5 (DEPOSITION EXHIBIT NO 20 WAS MARKED) 5 Q Conunue
6 Q I'mhanding vou a document labeled Exhibit @ A Well that transport clement 1s also
7 20 Do you rccognize this document? 7 provided pursuant to our tariff
8 A Itappears to be a cover sheet of the S Transport 1s a tariffed offering. 15 a
9 Tricnmal Review Order along with the 9 wholesale tariffed offering. so | don'l
10 final rules. appendin B wlich s 10  know i1f that's a good cxample  You can
11 reflected as final rules 11 commingle a UNE n 251 a UNE. UNE
2 MS JOYCE Let the record reflect 12 combmation with a wholesale tanffed
13 this 1s an excerpt  It's not all of the 13 scnice. and we're complying with that
14 ruics 14 The objection 1s -- and the fact that the
15 Q Canvou turn to the sheet that's got a 15 FCC modificd the language in the Tricnmal
16 hule green flag on it. plcase  And 1t le Revicw Order to remove any obhigation to
17 says page 3 at the botiom 17 comminglc UNEs -- 251 UNEs and UNE
8 A Yes 8 combmations with clements that are only
19 Q And do you sec that there's a heading. 1t 19 provided pursuant to 271. switching We
20 says scction 51 309 usc of unbundled 20 don'toffer switching as a tariffed
21 network clements? Z senvice m and of itself
22 A Yes 22 Q Could a CLEC commingle an clement that 1t
23 Q Can you read the sub part E that appcars 23 got under 251 with an clement from a
24 on that page plcasc? 24 special access tanff?
Z5 A Except as provided mn section 51 318 an 25 A Yes
Page 418 Page 420
1 incumbent LEC shall permit a requesting 1 Q To vour knowledge. 1s there anything i a
2 tclecommunications carrier to commingle an 2 speeral access tarifT that 1s required to
3 unbundled network clement or combination 3 be provided under Section 2717
4 of unbundled nciwork elements with 4 A Transport s but it's also provided as a
5 wholesalc services obtamed from an 5 wholesale service a taniff scrvice
6 mcumbent LEC ) offcring  It's not only proyided pursuant
7 Q So having rcad paragraph 379 m this rule 7 10 271 It's provided 1n both places
8 1S 11 Your positton that there should be 8 Q Isitordered out of the same tartff in
) no commingling bv a CLEC? 9 thosc instances?
10 A We're not suying wc're not gomg (o 10 A well 1l -- currently BellSouth's
11 comnungle for a CLEC  Wc'te saving we'ic 11 posttion 1s 1f we'te not obligated to
2 not going (o comminglc UNEs 12 provide transport as a 251 clement the
13 combinations with clements that arc only 13 placc you'd go to get that functionality
14 available for 271 1 think the FCC's been 14 or that scrvice would be out of our
15 quite clear that there's not unbundhing -- 15 tariff - So that's how we offer that 271
16 or a combination requircment for 271 16 clement 1s through our interstate tanfl
17 clements 17 Q There's not a scparate 271 tan(T
18 Q IfBcliSouth did not permit -- strike 18 A Corrccl
19 that 19 Q Arctherc am clements that BellSouth
20 If a CLEC obtains a network 2 provides under 271 that are not 1 a
21 clement pursuant to Section 251 and on -- 21 tarif?
2 and fet's sav that that element 1s a loop 22 A Switchmg
2 for argument sake and the saime CLEC 23 Q And s that the onlv one?
24 obtains an clement of transpott under 24 A That's the only one I can think of at (he
2 Scction 271. would BellSouth permit those z25 moment
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Page 421 Page 423
1 Q How could a CLEC obtam -- strike that 1 obligation to provide 271 clements would
2 Is there any way for a CLEC to 2 be -- the rates we'd charge would be
3 obtain switching from BellSouth? 3 pursuant to a commercial agrecement  How
4 A Through a commercial agicement or as a 4 that would be laid out i that agreement
5 rcsale offering 5 -- 271 15 not a 251 obligation So the
& Q Who performs the act of commingling” 6 proccss to do that ['m not famuliar with
7 A Agam. I'm not a nctwork technical person 7 how that would be donc [t would have to
8 but the 1dea would be they'd order a g be I guess. 1n the contest of whatever
¢ loop Bascd on the terms and conditions e that commercial agrecment sad they could
10 of thetr agreement. they'd order a loop 10 do
11 And on that order they'd also -- whether 11 Q But BellSouth's posttion is that vou can't
12 1's on that same order or a scparate 12 put a 251 UNE with a 271 clement. do |
13 order they'd order the wholesale service. 13 have that nght?
14 the transport say owt of the tan(f 14 A Well our position 1s we're not obligated
15 And how those orders get related and 15 to commingle a 251 UNE or UNE combination
16 worked and -- T can't speak to that 1o with a 271 -- with an element that 1s
17 detail. but they would get provided 1n 17 only provided pursuant to 271
13 whatever fashion we sct up (o comnungle 18 Q Docs BellSouth have an obligation (o
19 them 19 commingle an clement provided under 271
20 Q Isthere a difference between commingling 2 and an clement provided under 2717
21 and combining? 21 A Imean we have -- I don't belicve we do
22 A Typically_ the -- my understanding of the 22 but [ don't believe the combining --
23 term commingling 1s one clement provided. Z well. I'm getting confused here with
24 hike a 231 clement UNE with a non-251 24 combining and commingling again
25 clement or a wholesale service The 25 I mean. the combining rules do not
Page 422 Page 424
1 combined -- combinations arc typically 1 apply to 271 clements  There's no duty to
2 referred to 1n UNE plus a UNE or a 251 UNE 2 combine 271 elements  Whether you're
3 with another UNE would be a UNE 3 saving is there an obligation (o commingle
4 combination 4 two 271 clements. based on this definition
5 Q Aside from the statutory provision under 5 as I sce 1t 1n the FCC's defimitions. |
© which they're provided 1s there any 6 don’t sce that that -- tlus 1s talking
7 difference between a combination and a 7 about mvolving a UNE -- a2 251 UNE
8 commingled sct of loops? S MR MEZA Could wc take a break
S A Tsthere amy difference between a 9 when vou have a chance?
10 combinatton and a comimmgled set? A 10 MS JOYCE Let me ask onc more
11 commingled would be -- could be a UNE -- 11 question. and then vou can take a break
2 or would bc a UNE with a non-UNE. which 12 MR MEZA Okay
13 would be vour 251 UNE with a wholcsale 13 Q Isit possible for Joint Petitioncrs (o
14 scnice -- transport service. say for 14 commingle two BellSouth network clements?
15 cxample 15 MR MEZA Objcct to form
16 A combination would be hke 16 A Isit possible for the Joint Pctitioners
17 said beforc a UNE plusa UNE And | 17 to commungle two network clements?
8 think the commingling definition set forth 8 Q Yes
19 m the final rules clearly identifies what 19 A I'mean they can commingle/combine 251
20 comumingling 1s 2 UNESs or we'll do 1t for them or they can
21 Q Would Pcuioners be permitted to 21 combinc a 251 clement -- combine/commingle
22 commingle two clements that thev obtained 2 with a service that's provided pursuant to
23 under Scction 2717 23 wholcsale  But back 1o the cannot combine
24 A Commungled two clements they obtain -- | 2 or commingle an clement provided puisnant
25 mcan 1 gucss. for the most part our 25 (0 251 with an clement that's only
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Page 425 Page 427
1 provided pursuant to 271 1 could Petitioners do the work to put
2 Q Isityour oprion that BellSouth performs 2 together a 251 clement with a 271 clement?
3 the act of communghng? 3 MR MEZA Object to the form
4 A 1 mcan ordering the parts from us | 4 A Agamn. it would be whatever the agrecment
5 belicve we would I think whatever == we 5 savs 1 mean. 1f Petitioners want an
6 modificd our interstate tariff to sav that € element that 1s tvpically a 251
7 we would do commingling compliant with 7 obligation. like a loop. and they want to
8 thc TRO You'rc ordering the parts from S combinc 1t with switching. which 1s a 271
] us 9 obligation. we offer that through a
10 Q If Petitioners wanted to put two elements 10 commercial agreement a UNE platform
11 together both of which were provided 11 That would govern the terms and conditions
12 pursuant to 271 would that be 12 provided [t's no longer a 251 UNE with a
13 pernussible? 13 271 It's a UNE platform commercial
14 A It would depend on under what type of an 14 offering  So that loop. that 1s also
15 agreement we have to provide those 271 15 avatlable as a 251 loop 1l suddenly
1o clements Those 271 ¢clements arc not 16 becomes when 1t's provided under the
17 provided pursuant o this interconnection 17 interconnect or the cominercial agreement
8 agrcement 1t would be outside the scope 8 1s bound by that imtercommeicial agrcement
19 of this imnterconncction agreement  We 19 and whatever tlerms and conditions arc sct
20 would have to have a scparatc agrecment if 2 there It's no longer a 251 UNE combined
21 you'rc going to obtain 271 clements 21 with a 271 UNE In that agrecment 1's a
22 sctting forth the rates the terms. and 2 commercial offering. DSO platform,
23 conditions for which we would provide 2 whatever tt's called. that we make
24 thosc 271 clements Then whether that 24 available  But 1t's not bound by --
25 entails multiple 271 clements that will 25 whatever obligations we have for that loop
Page 42¢ Page 428
1 allow you (o put together or we'll put 1 undcr 251 do not extend 1nto that
2 together for vou, would be based on 2 commercial agrcement
3 whatever the terms of that commercial 2 Q Could that same pernussion be cffected in
4 agrcement mvolve 4 an inlerconnection agreement”
5 Q If the commercial agrecment pernutied 1t 5 A [ mecan. the partics can agree. 1f we so
o yvou know cxpressly said so. could the 6 choosc. to put any thing we want i an
7 Petitioners essentially perform the work 7 ntcrconnection agreement but BellSouth
] to link two Scction 271 clements together? ] does not have an obligation 10 provide an
9 A I'mcan. I think whatever ability you hane 9 clement as a 251 clement We're not going
10 to combinc clements provided pursuant {0 10 1o mcludc 1t 1n therr mterconnection
11 271 would be what -- however u's sel 11 agrecment 1t should be pursuant to the
12 forth in that agrcement Whether that's 12 obligations of 231
13 physically v'all taking the wires and 13 MS JOYCE Okav Let's takc a
14 putting them together or we do 1t would 14 break
15 have to be kud out there to the 15 (RECESS)
16 understanding between the partics of who 16 BY MS JOYCE
17 docs what and how that gets done | mean., 17 Q Why would multiplening equipment be
18 I can't speak to the network of vour 18 altached to a commungled circut?
19 techmcian comes and docs something with 19 A Muitiplexing cquipment would be necessary
20 our techmctan and how all that would be. 2 if vou neced to conncet a lower band width
21 but I would say 1t would be cffcctuated 21 circuit or facihity to a higher band
22 however the agrecment reads to do that. 1f 22 factliy. for cxample. a DS-1 with a DS-3
23 that's doable 23 so 1t could be aggregated up. 1f vou will
24 Q Andif the agiccment would -- stated 24 Q Let me draw yvour attention back to the
25 that -- 1f the agreement provided for 1t 25 draft of attachment 2. KKB-1
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BellSouth
Page 429 Page 431
1L A Thcgotnt 1 whatever the jurisdiction whether 1t be
2 Q 1t'swmyourexlubit Tthink it's an 2 an agrecement or taniff for that ugher
3 oxhibit 1 think 1t's the sccond page of 3 band width service transport the
4 the exlubit labeled page 3 at the bottom 4 multiplexing gocs with the transport
5 A Uh-huh 5 Q And what 1s the significance of vour
6 Q Yousce there's a section 112 that 6 testimony that for a commingled circunt 1t
7 states that nonquahfving scnice as 7 should be billed at the higher band width
8 defined mn the FCC's rules 8 service?
9 A Ycs 9 A Like I sand carlier. the need for a
10 Q Andthen following 1 13 quabfying 10 multiplenor 1s when you've got a lonwer
11 service 1s defined 1s as defined i the 11 band width scnvtce. Iike a DS-1 that 1s
12 FCC's rules 12 being commingled with a higher band width
13 A Ycs 13 arcurt like DS-3 A multiplenor is
14 Q And then on page 4 at the top of the page. 14 required as an optron of the higher band
15 1t discusses the sole purposc of providing 15 and transport scrvice  I's not part of
16 nonqualifying service but may use a UNE 1o 16  thctoop It's required because vou're
17 provide 4 nonqualifying service 1f it 1s 17 gomg from a lower band width aggregating
18 using such UNE (o provide a qualifying 18 up to a higher band width
19 scnice 19 Q What rates would apply at the lugher band
20 A Tsecthat 20 width service?
21 Q Doyousce that? 21 A Well. however that transport's being
22 A Uh-huh 22 provided 1l 1t was being provided
23 Q And this s the state of the agrecment as 23 pursuant (o a tanff or 1o an agreement
24 of today -- 24 whatey er multiplexing 1s associated in
25 A Yecs 25 that offering -- that transport offering
Page 430 Page 432
1 Q --1sthat vour understandimg? 1 Multiplexing 1s an option of transport
2 A That's what's been exchanged between the 2 Q Could the lugher band width service be
3 partics. BellSouth provided to the Joint 3 provided as a UNE?
4 Petitioners 4 A It could. m the case 1l the EELs were
5 Q Do you belicve that the qualifying service 5 stll available and we're providing a DS-1
5] rules of the FCC are stll m effect? 6 EEL. DS-1 loop An EEL that compriscd of
7 A Give me a sccond 7 a DS-1 loop with DS-3 transport
S My reading of the conclusions from S multiplexing would be included 1 that
9 the USTA 11 1s (hat the comnussion's -- 9 but 1t's stll associated with transport
10 commuisston being FCC -- distinctions 10 scrvice  And mn that case 1f it's an
11 between qualifving and non-qualifying o 11 EEL. both -- atl parts -- components of
12 qualifying services were vacated 2 that EEL would be based on -- as there
13 Q On page 63 of vour November 12th 13 bemng a UNE combination
14 testumony. you state that multiplesing 14 Q Sois it your testimony that the rate for
15 cquipment -- and I'm gong to 15 the mun-ing m-u-\ matches the tvpe of
16 paraphrasc -- should be billed as the 16 the band width service that 1t's being
17 higher band width service Do vou see 17 used for? In other words. 1f it's a
8 that? 18 special access higher band width service.
19 A Yes Iscctha 19 then the mun-ing 1s a specialized access
20 Q And why docs BellSouth take that posttton? 20 mux-ng scrvice?
21 A The reason you have multiplening 1s 21 A Ycs
22 associated with the transport service that 22 Q Andif1t's a UNE higher band width
23 1s bemg provided  The hiugher band width 23 senvice. then the mus-mg would be a« UNE
24 scrnvice 1n this stuation 1s a commungled 2 mux-ng?
25 loop. comnmungled with transport facility. 25 A Yes
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Page 433 Page 435
1 Q Arcyou famihar with how state 1 industry practices. installs the
2 commissions sct their rates for UNE 2 multiplexer when the higher band width
3 nn-ng”? 3 facility 1s installed Do vou sce that?
4 A Ibcheve in the UNE proceedings we 4 A Ycs
5 proposcd rates for EELs apart -- the 5 Q Which normal mdusiry practices arc vou
© clements that make up an EEL. the loop. 6 referring to?
7 the transport. and then whatever 7 A The telccommunications industry
8 multiplexing for those types of EELs that & Q Arc thosc practices codificd anyw here?
9 han ¢ a lower band width circuit with a 9 A 1would umaginc they would be somewhere as
10 higher band width circuit Iike a DS-1 10 far as how we nstall transport scrvices
11 with a DS-3  So we would mclude 1t in 11 in thosc facilitics and how we abide by
12 there that mun-1ng capabilitv as parts of 2z our tariffs and offcrings that we make
13 that EEL 13 available through them. how we provision
14 Q And werce the rates n that situation sct 14 multiplexing assoctated with the higher
15 in compliance with TELRIC? 15 band width factlity
16 A Ycs they were provided in contest of an 16 Q Docs BellSouth typically provision
17 EEL that is comprised of a lower band 17 facthitics 1 accordance with normal
138 width crircunt with a higher band width 18 tndustry practices?
19 circuit  The mun-ing as part of that 19 A 1 would assume so. vcs
20 EEL would be at TELRIC 20 Q If the Joint Petitioners were {o order
21 Q Arcyou awatc of whether state comnmssions 2 mun-mng to take DS-1 level EELSs to DS-3
22 have sct rates for special access mus-ing? 22 level. would that mus-ing be billed on a
23 A Mux -- Muluplexing is an option of 23 DS-I level?
24 transport service So if there's service 24 A Let me understand your predicate with that
25 been established or transport 1s an 25 question  You said a DS-1 EEL  And an
Page 434 Page 436
1 offcring m a tantff, 1t would also have a 1 EEL ts compriscd of a loop and transporl
2 mun-1ng option, multiplexing option., i So are vou asking (f the EEL 1s
3 assoctated with that service 3 comprised -- 1f it's an EEL. 1t's all
4 Q And the rates for that senvice. were they 4 UNE If vou'rc combining a loop which 1s
5 sct m accordance with TELRIC? 5 a stand-alone UNE. with a special access
6 A No 6 transport service. that's not an EEL  So
7 Q Can a Joint Petitioner choose whether 11 7 I guess let me ask -- mavbe ask your
S Wints 10 usc spectal aceess mun-1ng versus 8 question again
9 UNE mux-ing? 9 Q Let meput it this way
10 A The mun-ing would be associated with 10 A A comnungled circuit but it's not an
11 whatever junisdiction or -- they're able 11 EEL An EEL i1s a combination of clements
12 1o get the transport senvice I 12 Q IfaJomnt Petitioner were to have an
13 thev're -- If transport 1s available as a 13 EEL --
14 UNE and sull offered as a UNE then the 14 A Okay
15 mun-ing that goes with 1t would also be 15 Q --hatisa DS-1 loop and DS-3
16 avalable as a UNE IT 1t's not offered 16 transport --
17 asa UNE the only wav to get 1t 1f1t's 17 A Uh-huh
] made available would be through the 18 Q -- Would the mun-ing associated with that
19 tartfT offering. special access then 19 EEL be at the DS-I level?
20 munx-1ng associated with that special 20 A No Itwouldbe at the DS-3 level or
21 access transport service would be out of 21 whatever that mun-ing -- multiplexer rate
2 the (arT 22 was cstablished for that migration from a
23 Q On page 66 of your Noycmber 12(h 23 DS-110aDS-3 It's tied to the
24 testimony. at in¢ 17 1o 18, vou state 24 transporl
25 BellSouth. i accordance with normal 25 Q Andon wlich part of the EEL 1s the mux
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Page 437 Page 439
1 charge asscssed” 1 A Yes
2 A Well there's -- it's whatever rate -- 2 Q Does that indicate that the quoted
3 on an EEL. 1t's whatever rate the 3 definition comes from thal source?
4 comnussion cstablished for that 4 A Yes
5 combination of UNEs. which 1s (he EEL  So 5 Q Whv did vou provide (he definition of a
6 there's a set rate for that multiplexmg 6 loop 1n this portion of your tcstunony?
7 m that EEL It docsn't vany  It's been 7 A Well again the cmphasis 1s added on the
S cstablished by the commussion  It's 3 fact that 1t needs (crminate -- the loop
9 whatever it 1s If1t's a DS-1 to a DS-3 9 nceds to terminate at the demarcation
10 mux that's the rate. 1f 1it's DS-0 10 DS-3 10 point at an end-user customer prenises
11 mun. that's the rate Whatever 1t was 11 Q Do vou provide the definttion of an EEL n
12 established 1n the UNE proceedings 12 vour (cstimony?
13 pursuant to 1t being part of the EEL and 13 A Idon't -- I provide -- the first
14 being TELRIC that's the rate that would 14 scntence that an EEL 1s a loop transport
15 apply  In other words -- 15 combination specified in 375 of the TRO
16 Q So-- 16 I didn't provide a quoted cite We could
17 A I'msorn 17 look at 375 .
18 Q And would 1t apply on a per DS-3 basis. a 18 Q Do vou know what the rules are that apply
19 charge for cach DS-37 19 to EEL provisioning”?
20 A I'm not surc how 1t's a charge - It's 20 A Rules that apply to the EEL proyisioning?
21 whatercr the clemental rates arce for that 21 [ mean. there's chigibality criteria that
22 EEL I mcan. there's the loop. vou pas a 22 was cstablished 1 the TRO as to how a
23 monthly rate. transport vou pay milcage, 23 CLEC can usc an EEL. 1f that's what vou
24 you pay facility termination. you pay -- 24 mean
25 whatever the mun-ing 1s. I'm not surc 1f’ 25 Q Were thosc cligibility criteria -- strike
Page 438 Page 440
1 . 'saper mile ratc or il 1t's a flat 1 that
2 rate. monthly rate. but you pay  But 2 Arc hose eligibility criteria
3 whatever that rate 1s that was cstablished 3 still 1n effect?
4 that 1s attaching that DS-1 loop to DS-1 4 A Wwell. 1it's somewhat confusimg because. to
5 transport, UNEs to EEL. 1t's the rate that 5 me. the EEL. bemg comprised of transport
6 was cstablished and that's what would be o and loop the requircments of unbundled
7 billed 7 transport have been vacated By naturc of
S Q Sovoudon't know if 1t applics on a 8 that vacation -- 1t's not a word but --
9 DS-1 --1s bilied per the DS-1 versus the 9 the vacatur -- an EEL. as 1t's defined as
10 DS-3? 10 a loop 1 transport. would not be
11 A Ttsbuled per the EEL The EEL 1s that 11 available However i hight of the
2 combined clement  It's that combination 12 Intcrim Rules Order or during the interim
13 And as part of that combination 1t's 13 pertod we're complyving with the Interim
14 included in that combination  Whether 14 Rules Order makmg, those available
15 1's billed -- attached or billed -- but 15 Q Canyou please pick up the exhubit that 1s
le 1's assoctated with the higher band width 16 the attachment 2?
17 of that EEL 17 A Yes I haven
8 Q Plecasc turn o page 68 of vour November 8 Q What s that exlubit number?
19 [2th testimony 19 A 17
20 A Oka 20 Q 17 And turn to page 59
21 Q Andvouprovidcathines 12 1o 15 a 21 A Okav
22 definition of a loop Do vou sce that? 22 Q Andlet's look at scction 3252 |
23 A Yes 23 52521
24 Q You have a citation at line 13 to TRO at 24 A Yecs
25 note 620 cmphasis added 25 Q Now. there's language provided by the

73 (Pages 437 to 440)

NICOLE FLEMING & ASSOCIATES
567-1123

(919)

e0e87629-db5f-48a7-87a4-f427a1b1a5:




Joint Petitioners v. Kathy Blake, Volume IT 12-8-2004
BellSouth
Page 441 Page 443
1 CLECs 1n tlus scction. and 1t states that 1 1t | thunk
2 cach circutt to be provided to cach 2 Q Canyou recad for me on page 152 the very
3 customer will be assigned a local number 3 top the sentence beginning consistent
4 prior to the provision of service over 4 with the definition?
5 that circut Do vou sce (hat? 5 A Yes Consistent with the definttion the
&6 A Ycs 6 Comnusston adopted 1n the UNE Remand
7 Q Do you sce that 1 the BellSouth version 7 Order this complete transmission path
S 1's the same cxeept that the word 8 between the incumbent LEC's main
9 customer was replaced with words end user? 9 distribution frame. parcns or s
10 A Yes 10 equivalent. closc parens. and 1s central
11 Q Why was that change made? 11 office for the demarcation point at the
12 A Well -- 1z customer's premiscs also includes the
13 MR MEZA Object to the form 13 teatures functions and capabilities of
14 A --BellSouth's proposal 1s that an EEL 14 the copper loop
15 which ts compnised of a loop and 15 Q Tsthe word end uscr in -- words end
16 transport must ternunate to an end uscr 16 uscr. do they appear 1n paragraph 2497
17 Thuis gets to -- somewhat related to Issuc 17 A No The word end uscr docs not appear m
8 2. obviously, 1n what's the defimition of 18 that paragraph However. it's rcferencing
13 an cnd user by the Joint Pctitioners 19 its definition adopted in the UNE Remand
20 sccking for 1t 1o be customer, which may 20  Order
2 not necessarily be the same thing as an 21 Q Thedefimtion that you provided at page
22 end user. whereby a loop 1s required to 22 68 of your November 12th testimony uscs
23 termmate to the end-user customer's 23 the words cnd-user customer premises
24 premuiscs 24 A Yes
25 Q Doyou know whether the definition of a 25 Q Do you know why that verbiage was not used
Page 442 Page 444
1 loop appcars anywhere clsc 1 the 1 m the scction that I've drawn your
2 Trienntal Review Order? 2 attenuon (o 1 the attachment 2 drafi(?
3 A I'msurcitdocs As far as cites back to 3 A Icannot spcak to why the FCC chose (0 use
4 it. I have no cluc evervwhere the loop 1s 4 certain words 1n certain paragraphs versus
5 defined 5 certam words 1n another paragraph
6 Q | believe 1t was an exlubit from © Q No.I'msorrv My question is, gnven the
7 vesterday 7 definttion you quoted 1n vour
S A Uh-huh S testanony --
9 MR MEZA What arc vou looking S A Uh-huh
10 for Stephanie? 10 Q --do vou know why that same verblage was
11 MS JOYCE I[t's an extubit that's 11 not used here 1n this agreement?
12 an excerpt from the TRO 12 Do you have 1t 1n front of you?
13 A Exhibit9? 13 We've looked at section 5252 1
14 Q 9 IsRule 31 319 depicted there? 14 A Well arcvou talking about why 1t savs
15 A I'msorn? 15 cach circunt to be provided to cach end
16 Q IsRule 31 depricted there? 16 user--
17 A No Thisisjust paragraph 249 17 Q Yes
18 Q And-- 18 A --orwhy it docsn't say end-uscr
19 MR MEZA What. you want the rulc 19  customer's premises?
20 or vou want the TRO? 20 Q Yes
21 MS JOYCE In paragraph 249 what 21 A lthik by the definttion we've concluded
22 you have 1n front of you 22 gencrically 1s end uscr  The end user 1s
23 MR MEZA It's Exhibit Y 23 the ultimate uscr of the service so 1t
24 THE WITNESS Uh-huh 24 would be cnd-user customer’s prenusc |
25 MR MEZA Go ahcad [I'll find 25

mcan. the same thing | mean. the term ts
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Page 445 Page 447
1 cnd user And if 1t's at the end 1 Do vou sce that?
2 uscr's -- the end user -- wherever they 2 A Ycs
3 reside 1s their prennses. the end-user 3 Q For what purposc did BellSouth make that
4 customer's premises  I'm not following 4 agreemcent?
5 vour question 5 A hianattempt to resolyve this issue and
6 Q And soit's BellSouth's position that the 6 try and better understand why their -- 1n
7 definition of end uscr 1s incorporated 7 nn opinion why there's such a concern
8 mto this scction? g about the definition of end uscr as 1t
S A Well. our intent of the usc of the term 9 rclates to EELs 1 the whole context of
10 end uscr 1s to be consistent with the 10 these two 1ssues
11 requircment that a loop terminate at a 11 I mean as long as vou're meeting
12 cnd-uscr customer's premiscs 12 the requirements 1n order to order
13 Q But that's not what this section here 13 somcthing pursuant to this agrecment. we
14 savs  So I'm just wondering exactly what 14 don't carc who vou use 1t with as long as
15 the mtent 1s of using the words cnd user 15 you're using 1t i comphance with the
16 m this section of the agrecment? 1o micnt and the requirements of using that
17 A Thentent s to usc the term cnd user 17 clement
18 consistent with the definition of cnd user 18 Q Would BelliSouth -- strike that
19 as 1t's assoctated with the use of a 19 Why has BellSouth not pernutted
20 loop Dcpending on what's being pros ided 2 Petitioners to obtain an EEL to sen¢ an
21 to that end uscr and the contest of that 21 end user that was not an ISP?
22 clement that's being provided would have 22 MR MEZA Objcct to the form
23 to be consistent with what that clement 23 A Canyou sav that again? [ lost sometling
24 can be -- how that element can be 24 in the not
25 provisioned And the loop can be 25 Q Why has BellSouth not agreed to permut
Page 446 Page 448
1 provisioned only (o (ernunatc at an 1 Pctitioners to obtain an EEL 1n order to
2 end-uscr cuslonmicr premises 2 sene a different kind of company than an
3 Q Isit BellSoutly's position that 1ts 3 iSpP?
4 proposed language for section 525 2 | 4 MR MEZA Object to form
5 comports with the definition of a loop as 5 A Imcan vou can use an EEL in compliance
o sou've provided 1t n your testimony ? 6 with the FCC rules. if 1t's -~ the
7 A Yes Pmcan this whole section 1s 7 EEL -- becausc the loop has (o terminate
S dcaling with the eligtbility criteria and 8 to an cnd-uscr customer prenuscs. that's
] how things have to be n order to be able 9 how 1t nceds to be provisioned
10 to qualifs. 1f yvou will. for usc of an 10 Q Is1t BellSouth's postition that
11 EEL The fundamental -- What compriscs 11 Petitioners could not usc an EEL on a
12 an EEL 15 a loop. and it has a dcfimition 12 wholcsalc basis?
13 that's clearly st forth by the FCC. and 13 A Aslong asit's m compliance with the
14 that's not done away with just bv onussion 14 requirements of how vou can usc an EEL
15 of the term customer premiscs after the 15 meet the chgibihity requircments we've
16 word end uscr 1e¢  offered to provide that it's available for
17 Q Atthe bottom of page 68 of vour November 17 wholesale and retail purposcs
8 12th testimony 18 Q Could an end uscr cver be a
129 A Yes 19 telecommunications carrier 1n your
20 Q Begimng at line 21 20 understanding of the word end user?
21 A Uh-huh 21 A By (clccommunications carrier. 1 that
22 Q You state that BellSouth has agreed to 22 they would use -- that place where 1t
23 mclude language specifically stating that 23 termmatges 1s not therr end user
24 the Joint Petitioners may usc loops and. 2 premuiscs? If 1t (crnunates -- 1 would
25 therclore. EELSs to sen¢ ISP customers 25 not say a tclecommunications catrier 1s an
15 (Pages 445 to 448)
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Page 449 Page 451
1 end user 1f the -- the attempt 1s 1o 1 A Ycah consistent with how a UNE can be
2 terminate that EEL or that loop to therr 2 used [ mcan. UNEs cannot be used as 1t
3 POP or 10 a carricr location that's not an 3 was for a long distance scnvice by IXEs
4 cnd-user premiscs 4 Q And what do vou basc that position on”?
5 Q Whatis a premmsc? 5 A Onthe USTA 11 vacatur Competing carricrs
6 A It's the end point of the call  It's © arc not entitled 1o unbundled EELSs for
7 where the service 1s utthzed  t's their 7 provision of long distance cxchange
3 location the end-uscr's custlonicr's 8 senice
9 premises S Q Arethere UNEs that aren't EELs?
10 Q M'salocation where? 10 A Surc
11 A The end uscr reccives the scrice 11 MR MEZA Objcct to the form
12 Q lsaPOP a prenuscs? 12 A Surc AnEEL 1s a combination of UNEs
13 A Not an cnd-user’s prenmuscs  Mavbe a 13 Q Canthere be a UNE that 1s not an EEL at
14 carricr's prenscs 14 all?
15 Q And why do you draw that distinction? 15 A Ycs
16 A Becausc there's not a demarc -- well. 16 Q At page 69 of your November 12th
17 because they're not the end point of the 17 testimony
18 use of the service 18 A Okay
19 I mean the carrier's POP 1s the 19 Q Thus s testimony that you provided
20 carrier's network and 1t's very clear. 20 pursuant to Issuc 2-33. 1s that correct?
21 youknow. in the TRO that entrance 21 A Yecs
22 facilities which previously was included 22 Q At 141016 --orto 15. rather. vou stale
23 in the definition of transport could be 23 that BellSouth 1s not obligated to provide
24 used between the BellSouth network and a 24 new high-capacity EELs afier the mtertm
25 carrier's network  The TRO climinated the z period Do vou sce that?
Page 450 Page 452
1 requarcient that transport 1s inclusive of 1 A Ycs
2 an entrance facithity  So transport 1s 2 Q What 1s a new ligh-capacity EEL?
3 only -- excludes entiance facilitics 3 A It means newly mstalled. basically  If
4 Q Allnght Butin the context of a loop 4 -- Jomnt Pctitioners could not -- 1
5 why 1s a POP not a prenuses” 5 mean. CLEC could not subnut an order 1o
6 A Becausc i's the point on a carricr's 6 obtain a new EEL -- newly nstall it after
7 network It's not a prenuscs 7 March [2(th It couldn't place an order
S Q Butdocs the entrance facilitics rule or S alicr March 12th to nstall an EEL
9 finding have anvthing to do with a loop S Q Docs the statement indicate that BellSouth
10 that suuation? 10 will not continuc to provide caisting
11 A Asitpertains to the tranports piece as 11 EELs?
12 far as excluding transport facilitics 12 A No Itstates we will mamtain existing
13 Q Arc there any crrcumstances m which a 13 lugh-capacity EELs during the transition
14 carrier could be an end user”? 14 period You've got cnisting oncs
15 A Purposcs of being cligible to recerve UNEs 15 They're good through the end of the
16 or qualifving service -- [ mean the le 12-month transition period set forth i
17 mtent of a loop 1s to ternunate to an end 17 the Interim Rules Order unless thev're
8 uscr I mean. back to the carricr POP 8 preceded by something n the final
19 thing 1 don't know that thev could never 19 unbundhing rules
20 be an cnd user [ guess 1t yust depends 20 Q Atpage 69. further down the page --
2 on the scrvice they're providing  The 21 A Uh-huh
22 mtent of UNEs UNEs are provided for 22 Q --voustate at lines 18 to 20 that
2 providing telecom service 23 BellSouth will provide nouce 1o CLPs
24 Q Do Pctitioneis not provide tclecom 24 stating the cause upon which BellSouth
25 scrvice? 25
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Page 453 Page 455
1 A Uh-huh 1 circuits arc possibly out of compliance?
2 Q Will that noticc -- What will comprisc 2 A Wecll I'would think we'd have indication
3 that notice? 3 that would come to our aticntion that
4" A Idon't know the cxact words that will 4 would giv¢ us that cause o start the
5 comprisc that notice. bul we've agreed (0 5 audit but until we do the audit. we won'l
6 gne you what our -- what the causc -- 6 know exactly all the circuits that are out
7 what 1s causing us (o conduct this audit 7 of comphancc It's basically find one
] usclf cither information or rcason to 8 circutt. there could be there are a
9 believe there's a yviolation based on some 9 hundred circutts that are out of
10 mformation we've obtained or came across 10 comphance And untl you do the audit
11 or discovered regarding whether those EELs 11 vou mav not find all hundred circurts It
12 mect the chigibility requircments 12 could be vou identifv ten circuits that
13 crilena 13 arc out of comphiance or that gives you
14 Q Wil that information be summarized by 14 cause vou do the audit and 1t's onfy
15 BellSouth 1n (he notice? 15 thosc ten circuit Unul vou do the
16 A Again 1don't know the specific content 1¢ audit you don't know the extent of the
17 of the notice  [t's yust the agreement 17 out of compliance
18 was we would give vou what's the cause -- 18 Q Do vou belicve that being able to choosc a
19  what's causing us 10 do the audit 19  ~cender provides an advantage to the
20 Q Will any underlying documentation be 20 choosing party?
21 provided with the notice? 21 A A vendor?
22 A 1don't know 22 MR MEZA Objcct to the form
23 Q Will the notice idenufy which EELs arc 23 A TI'msorry. a vendor?
24 suspected to be out of compliance? 24 Q A vendor
25 A No. they're not 25 A Any vendor or --
Page 454 Page 456
1 Q Whynot? 1 Q Choosing vour rcal cstatc agent. docs that
2 A Well. the mtent of an audit 1s to advise 2 provide an advantage to the person that
3 that there appears to be somcthing out of 3 did the choosing?
4 comphance with the criteria - We would 4 MR MEZA Obect to the form
5 have to have cause some indication that 5 A Advantage over whom”
6 there 1s a rcason (o believe there is © Q Docs tt provide a bencefit to the person
7 something anuss or out of comphance To 7 that did the choosing?
8 cngage n such cxamination and tell you 3 MR MEZA Same objection
9 these arc the ten circuits 1 vou will S A Well I mcan [ would -- 1n that
10 this 1ssuc imvolves may not be all the 10 scenario that end-user person has. yvou
11 crrcutts - That may be just what we found 11 know. choices avatlable to them of who
12 that gave us causce (o conduct the audit 12 they pick as their Realtor So 1 mean.
13 Agam. Iike I sard I don't know the exact 13 they have thosc alternatives available (o
14 detatls that would go mto the notice 14 them So [ gucss they could weigh one
15 Just sayving we've got cause to conduct an 15 over another. and whateyer benelit's
16 audit we're going 1o. vou know. mvoke lo dernved from that by having those choices
17 that right pursuant to our agrecement and 17 and figuring out which onc 1s best for
S we'll -- the auditor will be contacting 8 them is a possibility  But that docsn't
19 vou within 30 days. ct cetera  And 19 catend 1o this situation There's
20 they'll set forth the parametcrs of how 20 acceptable accounting practices that
21 thev will conduct the audit. what circuits 21 dictate -- I mean that make 1t that cach
22 will be evaluated and what information ts 22 auditor 1s going to have thosc
23 needed from the partics to conduct that 23 qualifications | don't scc a benefit
24 audit 24 from us picking onc auditor orcr another
25 Q st possible for BellSouth to know which 25 and cxtending to your example

77 (Pages 453 to 456)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123

e0e87629-db5f-48a7-87a4-1427a1b1a!




Joint Petitioners v. Kathy Blake, Volume IT 12-8-2004
BellSouth
Page 457 Page 459 ¢
1 Q Better for whom? 1 this 1ssuc scts forth that we will pick
2 A I'msorn? 2 the auditor but 1t will be an auditor --
3 Q Invouranswer vou said. [ don't thunk 3 an mdependent auditor -- auditor that
4 1t's any better 4 will be 1n accordance with the standards
5 A I'mecan [don't think there's any benefit 5 of the Institute of CPAs
© to cither party by us picking the 6 Q Atpage 70 at hines 19 to 20
7 auditor We're gong to prck the 7 A Ycs
S auditor It's an independent auditor 8 Q You statc that to subject the sclection of
) certificd by the IC -- AICPA 1n 9 the auditor to the approval of the CLP 1s
10 accordance with thosc standards and any 10 to i tte ganung m the form of delay
11 auditor that meets thosc qualifications 11 A Yes
12 should be acceptable (o both parties 12 Q Do vou sce that?
13 Q Doecs BellSouth believe that 1t's umportant 13 A Uh-huh
14 that the auditor be acceptable to both 14 Q Why do vou make that conclusion?
15 partics? 15 A Well i --1f we have (o wat for
le6 MR MEZA Object to the form 16 somcbody -- or the Joint Pelitioners or
17 A 1 mcan. selecting the auditor 1s a night 17 whoever (o agree that tlus audit firm that
S we have pursuant to the TRO 1 mean. we 8 meels these standards ts good or bad or
19 may select the auditor  And. agamn. based 19 theyv don't like them or whatever. | mean
2 on critcria of qualifications of that 20 1t just mvites delay because they could
21 auditor 1t should be an independent 2 say, no. I don't like that onc Hanve to
22 decision 22 go find another onc  Havc to solicit for
23 Q Dccision by whom? 23 their business to do the audit  And so. 1
24 A By BellSouth n picking the auditor. that 24 mean. the prenuse that we would pick the
25 1t should be in compliance with this 25 auditor. 1t will be an auditor that's
Page 458 Page 460
1 independent accounting standards and -- 1 independent, complies with the standards
2 established for auditors 2 of auditing tt should be acceptable to
3  Q Docs the TRO state that the relevam ILEC 3 both partics
4 must choose the auditor? 4 Q Do vou think there's any way that the
5 A ldon't have the exact words in front of 5 agrecment could prevent the CLECs gaming
6 me. but I think 1t -- actually, 1 may 6 m the form of dclav”
7 have 1t night herc May obtain - Docsn'l 7 MR MEZA Objcct to the form
S sav must It says may obtain € A Yes by accepting our language that we'll
9 Q You're refeiring to the TRO -- 9 pick the auditor
10 A Uh-huh 10 Q Isthere amy other way?
11 Q --asgiving vou the nght 1o choose the 11 A Wecould come up with a hst of acceptable
12 auditor? 12 auditors that we could pick from 1 think
13 A Thev concluded that the incumbent LEC may 13 was onc proposal during some form of
14 obtain and pay for an independent auditor 14 ncgotiations or discussion as an option,
15 to audit on an individual basis n 15 mm which vour Big Six audit firms or cight
16 compliance with the qualifsing chigibility 16 firms or howeyer manv are left these
17 criteria mn paragraph 627 17 davs
18 Q From this language that vou quoted m your 138 Q If BeliSouth did have some mformation
19 testimony -- 19 that gave 1t cause to seck an audil of EEL
20 A Uh-huh 20 crireutts. why would 11 not provide 1t to
21 Q --do voubclicve the FCC has stated that 21 thc CLPs”
22 the incumbent LEC must pick -- 22 A Fora couple rcasons It mav not be an
23 A No 23 all-mclusive list of all the circuits
24 Q --thc auditor? 24 that arc 1n violation or out of
25 A No Aund our language that was proposed 1n 25 compliance. and 1t could be construed --
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Page 461 Page 463
1 if we had to idenufv just thosc that 1 limitations on certain situations where 1t
2 we're going 1o audit and we found others 2 won't work or where the number or the name
3 we could be prectuded possibly from 3 will not be displaved 1n somic cases
4 mcluding these 1 this audit. and then 4 Q Whatdocs Caller ID do as a practical
5 we'd be stuck for another ycar belore we 5 matter? What service does it provide?
6 could audit the additional circuits  And 6 A Wecll Caller ID s different from Caller
7 I thunk the intent of an audit 1s to 7 ID Delune  Caller ID just takes the
8 tdentifv there's cause. conducted the e automatic -- ANL automatic number
9 audit sec what the audit reveals ) identifier from the signalling and
10 Q When will -- Under the proposed BellSouth 10 displays it on a cquipment Caller ID

11 language. when wall the Petitioners know 11 Dcluxe goes beyond that and goes to the
1z which crrcuits are being audited? 2 database (o get the name assoctated with
13 A The auditor would contact -- my 13 that originating party and transnuts that
14 understanding of 1t -- again. [ don't know 14 name 1 a signal -- [ think n a signal
15 all the details of the process the auditor 15 1o the same or different CPE cquipiment
16 would go through n conducting the lo that has that capability
17 cvaluation. but mv understanding would be 17 Q Sof I had Caller ID at mv house. how
S that the auditor would work with the CLEC 18 would 1t work? A call would come through.
19 to advisc them within 30 days after notice 19  and what would happen?
20 of which circunts they're planning to look 20 A Ifyou had Calicr ID and a call came
21 at 21 through the automatic number idenuficr
22 Q Ms Blake dovou believe that Caller 1D 22 ts 1n the signaling that comes with that
23 1s a valuable scrvice? 23 call So that the hine that that's
24 A CallerID -- z provisioned over out of central office
25 Q Uh-huh 25 would signal -- or provide that tclephone
Page 462 Page 464
1 -- 15 a valuable senicc? 1 number to the display box  It's calling
2 I guess 1t depends if vou like to 2 namc or Caller ID Deluxe. as we call 1,
3 know who's calling vou or not 3 that delays the calling name 1 additton
4 Q Do you likc 1o know who's calling you” 4 to the number. the central office
5 A Ycah Ycs 5 recognizes that end user has Caller 1D
© Q Isthere a customer demand for Caller ID? 6 Delune It then sends a queny to a
7 MR MEZA Objcct 1o form 7 databasc that has associated with that
S A lmcan we scll Caller ID Caller ID 8 origimating number and knows where to go
9 Dclune I guess you're more refcrencing ) 1o get the name and delwver -- pulis that
10 in related to the name displayving of the 10 namge -- vcry untechnical. but pulls that
11 name the Caller ID Delune retanl 11 namc. and transmuts 1t through the phone

o]

e product  Ycah I mean wc have demand for 2 hnc and displays 1t on the display box

13 it Wesell it It's an offering we make 13 Q Where docs it pull that name from”

14 avatlable i various bundles and packages 14 A It would be from a databasc whercver that

15 to our retail customers 15 name of that origimating party resides

16 Q Docs BellSouth provide Caller ID? 16 whatever database that name resides 1n

17 A Yes 17 And again that's how 1t would

18 Q Isityourevpectation that if someonc 8 work practically - Agamn there's other

1° subscribes to Caller 1D (hey would expect 19 criterta depending on 1f that database --

20 11 1o work” 20 the terminating telephone provider --

21 A That would be -- 1 would think would be 21 tclephonce service provider has an

22 their expectation for i to work based on 2 arrangement 10 go to that database 1o get

23 the description 1n the tandT or the {erims 23 the name

24 and conditions for which they're 24 Q Do youknow what CNAM 1s?

2 purchasing 1t There may be some 25 A Yes That's pretty much what we've been
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Page 465 Page 467
1 talking about Calicr ID Deluse 1 thurd-party CNAM database provider?
2 Q And that stands for Caller ID with name. Z A No we do nol
3 15 that your understanding? 3 Q Doyouknow how many 1t docs not have
4 A Ycs calling name 4 agrecments with?
5 Q And hat's a database that 1s used to do 5 A lbcheve we don't have agreements with
€ Caller ID? 6 the majortity - We have agreements with
7 A CNAM --T mean there's CNAM databases as 7 three (lurd-party databascs
S we refer to them. that house or store -- € Q Werc there times 1t had agreements with
9 and have names stored 1n them 9 all ol the third-party databascs”
10 Q Sowehe discussed the fact that 1f 1 10 A [Idon'tbchicve so 1 mean. there's some
11 subscribe {0 Caller ID. what would happen 11 out m vou know rcmotc areas or very
2 1s vartous technical functions End 12 sntall that we wouldn't have access 10 or
13 result being | can sce the number that's 13 wouldn't have arranged to have access to
14 calling mg -- 14 Q Do vou expect that BellSouth will mantain
15 A Yes 15 1ts current agreements with thard-party
16 Q --isthat nght? le CNAM database providers?
17 A Just the number 17 MR MEZA Object to form
18 Q IfIgetacalland | can't sce that 18 A Idon't know what the future night bring
19 number. has the ser rce worked? 19 m that regard to thosc relationships and
20 A No--Imean. wait Yes. the service has 20 agrcements
21 worked I'm sorny I nusundersiood you 21 Q IfBellSouth did not have an agreement
22 Yes. the service has worked 2 with a third-party CNAM database proy ider
23 Q Canl sec the information that | want to 23 and a call came 1n to a BellSouth
24 sce? 24 subscriber. somcone who gets Caller ID
25 A It depends on the -- what information 1s 2 from BellSouth would anv mformaton in
Page 466 Page 468
1 sent through the automatic number 1 that third-party databasc show up --
2 identifier It could be a situation where 2 A No
3 1's out of arca or blocked -- a blocked 3 Q --onthatend user's --
4 numbcer. whatever the parameters of the 4 A Yousaid Caller ID Do vou mean Caller ID
5 origmating party's service 1s that may 5 Dclune or Caller ID? Caller 1D has
6 prevent that number from being displayed 6 nothing to do with an CNAM database
7 Q What's another rcason that the number 7 Caller ID 1s mherit in the signalling
S wouldn't show up for me¢? & that comes ftom the automatic number
9 A lcan't - mecan. 1f 1t's part of the ] identificr  So regardless of the
10 signdl as the AT -- automatic number 10 originating cnd-uscr name i i databasc.
11 tdentifier. ANI s part of the SS7 11 wc haye access to query the number  Just
12 signalling 1l 1it's sent there. 1t will be 2 the number will come through the
13 displased I can't think of any other 13 signalling  It's not predicated on having
14 tcchnical reason. unless 1t's blocked at 14 a databasc (0 go to to get a name or get
15 the originating party's request 15 that number because that number comes with
16 Q Arcthere CNAM databases that BellSouth 16 the signal
17 does nol own or control? 17 Q Do vou know whether other carricrs
8 A Yos 8 differentiate between Caller 1D and Caller
19 Q Docs BellSouth go get information from 19 1D Deluxe i therr retail offerings? :
20 thosc databascs to provide Caller |D? 20 A No. I have noidea No knowledge of that
21 A Wece would get -- go 1o thosc databases (0 21 Q@ Softhere were information 1n a
22 get the names query those databascs for 22 thurd-party databasc BcllSouth docs not
23 namc delivery and those arc third-party 2 have an agrecment with that third party
24 databascs wheie we have agrecments 24 and a call came 1 to a BeliSouth Caller
25 Q Docs BellSouth have agreements with eyery 25 ID Decluxc subscriber would the name
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Page 4695 Page 471
1 mformaton from that third-party databasc 1 order. but. I mean. | think they did latch
2 show up -- 2 on 1o 1t -- some impact to end users in
3 A No 3 gencral. not just US LEC end users but
4 Q --on that subscriber -- 4 BellSouth  So they were even aking issuc
5 A No. it would not The number would but 5 with -- against us not querving databascs
@ not the name 6 that would stop giving names to our end
7 Q Onpage 75 of vour November 12th 7 users as well. so -- but in the contest of
S testimony. lincs 15, 16 S this complaint. 1t was specific to US LEC
9 A Ycs 9 and the wording of that agreement
10 Q Youstate that the Pctitioners 10 (DEPOSITION EXHIBIT NO 21 WAS MARKED )
11 mappropriately attempt to compare the 11 Q TI'm handing you a document labeled Exhibit
12 situation 1 the US LEC complarnt case, 12 9 Didlsav9? 21 Exhibit 21
13 sinular to a pending Sprint complaint 13 A No don't goback 109
14 case. to the 1ssucs in this arburation? 14 Q Do vou recognize this document?
15 A Ycs 15 A Yes Ibelieve it was the order 1ssucd by
16 Q Why s this comparison mappropriate? 16 the North Carolina Comnussion regarding a
17 A The US LEC complamt mnvolved the caisting 17 prelimunary mjunction and scheduling a
18 agrecment whercby the commission was 8 hearing to discuss the US LEC complaint
19 interpreting the requirement to provide 19 Q And s this the US LEC complamt that you
20 all features functions. and capabilitics 2 discuss on page 75 of vour testumony?
21 of the switch 1n the section of that 21 A Yes
22 agreement (0 mean that we had to continuc 22 Q Do you sce the page that I've marked for
23 to query databases  We could not -- We 23 youwith the green flag?
24 werce providing somcthing at the tme we 24 A Ycs
25 cntered that agreement with US LEC - We 25 Q ldircct vour attention (o the first full
Page 470 Page 472
1 couldn't stop providing 1t, rcgardlcss 1 1 paragraph The order states that US LEC's
2 we had stopped querving the third-party 2 business customers arc being harmed when
3 databasc or no longer queried that 3 their names are not deln cred to BellSouth
4 third-party database It's a dilfcrence 4 Caller ID subscribers that they call in
5 between language that was 1n an existing 5 the coursc of therr business
6 agrecment that was. 1n our optnion. not © A Ycs Isecthat
7 corrcctly mterpreted to require us to do 7 Q Tsthis finding relevant to Issuc 3-4 --
8 somcthing beyond what we feel we're S cxcuse me Issue 2-39 1 this arbitration?
9 rcquired to do 9 A No.ldon't think itis T think this was
10 And this 1s the situation here. 1s 10 an micrpretation of the US LEC agreement
11 what language nceds 1o go 1n the agscement 11 and the (erms that were set forth n there
12 to fully explain our obligations relative 12 regarding continuing to provide features.
13 toquerying third-party databasc 13 functions. and capabihtics associated
14 Q Why did the Comnussion -- the North 14 with services they were proy iding at the
15 Carolia Comnussion order BeliSouth to 15 tume we entered 1nto that contract We
16 keep providing the mformation? 16 subscquently decided that we were not
17 A Thev interpreted the US LEC agreement (o 17 £0Ing 10 continue querving cerlaim
18 mmpose an obligation on us to not do 18 databases and that impacted that
19 something less than what they thought we 19 mipacted BellSouth's customers 1n the same
20 had an obligation to do when we entered 20 regard as 1t impacted US LEC's customers.
21 the contract 21 period
22 Q Did the Comnussion make any findings about 22 Q But tlus sentence on page 9 of the order
23 the cffect when BellSouth doesn't provide 23 docs this regard the terms of the
24 the Caller ID Delune information” 24 agrecment between US LEC and BellSouth?
25 A Idon'ticcall the specific words i their 25 A Itwas -
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Page 473 Page 475
1 MR MEZA Objcct to the form 1 A That would be -- The term 1CO. which
2 A Canyou ask that again? T'm sorry 2 we -- stands for -- used o stand for
3 Q Docs this sentence on page 9 in the order 3 mdependent company -- independent
4 regard US LEC's -- the terms or 4 tclephonc company :
5 conditions of US LEC's agrcement with 5 Q Do ICOs ongnate transit traffic
6 BellSouth? 6 sometimes”
7 A Ycs The whole basis of this complaint 7 A They can sometings, y¢s
8 was 1n regards (o the agreement between US 8 Q Docs BellSouth cnter mto agreements with
9 LEC and BellSouth 9 [COs with regard to transit traffic?
10 Q Isthe Comnussion's finding that busincss 10 A lbclieve we do I'm not that fanuliar
11 customers are being harmed not relevant to 11 with the ICO agreements  There arc
12 the order that 1s 1ssued -- or that was 12 different vintages based on the Act and
13 1ssucd 1 this casc”? 13 how 1t impacts arrangements between 1LECs
14 ) MR MEZA Objcct to the form 14 and ICOs TI'm not that famitiar with that
15 A Ithink tis order pertamns to the US 15 whole process
lo LEC/BcllSouth agreement  In our opinion. 16 Q At page 76 of your testumony from November
17 the language we're proposing n this 17 12D --
] agreement 1s consistent with our 18 A Yes
19 requircments and 1s appropriate for 19 Q --vousay at lmes 15 to [7 that both
20 mclusion m the agrecment 2 BellSouth and the Petitioners appear to
21 Q Is 1 BellSouth's position that 11s 21 agree that the CLPs should rcimbursc
22 proposcd language regarding CNAM querics 22 BellSouth for third-party charges when
23 comports 1n any way with this North 23 such charges arc covered by the agrecment
24 Carolina Conunisston order? 24 between BellSouth and the termimating
25 MR MEZA Object (o the form 25 carricr Do you sce that”
Page 474 Page 476
1 A [ don't know that this North Carolina 1 A Yes
2 order has any bearing on the language that 2 Q Could a termumating carricr be an 1CO?
3 we're proposing there  This was 1solated 3 A Yes
4 1o the agrecment as 1t existed between US 4 Q AndIbchevce it's vour testimony you
5 LEC and BellSouth 5 don't know 1f BellSouth has agreements
6 Q What do vou mcan "solated to the 6 with every [CO?
7 agrecment"? 7 A Yes 1don't know that or what thosc
S A Well. 1t periains to that agreement  It's S arrangements are
9 a complamt of the agreement between US 9 Q Dosou know approximately the percentage
10 LEC regarding the language that's in the 10 of 1COs with which BellSouth has
11 US LEC/BeliSouth agrecment 11 agrcements?
12 Q Tlus order docs not pertain 1o any other 12 A Well I'msure we hane some arrangements
13 agreement? 13 with almost -- when we mterconnect with
14 A Tt's not my understanding of this order 14 ICOs and how that mterconnection 1s
15 MR MEZA Off the record 15 cffectuated or under what terms that's
16 (RECESS ) 1o provided to -- between the partics. |
17 BY MS JOYCE 7 don't know -- I mcan so that our end user
18 Q Ms Blake. canvou tell me. what 1s S can call their end users and their end
19 transit traffic”? 19 users can call our end users  But as far
20 A Transit traffic 1s traffic that BellSouth 20 as i regards fo transit traffic and all
21 docs not originate or (erminaic on its 21 the different agreements and
22 network It oniginates from onc party 22 rclationships. stipulations. memorandums
23 gocs over BellSouth's network and 23 and understanding, ct celera I'm not
24 lcrmiates 1 another party 24 faniliar with all of them (hat arc out
25 Q And whatisan ICO? 25 there
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1 Q Atpage 77 of this testmony. lines 2 to 1 A Ican't speak for the accuracy of
2 3-- 2 cvervihing the ICOs bill us T mean. I'd
3 A Uh-huh 3 sav we take the same pains for anvthing we
4 Q --voustate that the CLPs should 4 get charged  We substantiate the charges
5 rcumburse BellSouth for all charges pmd 5 and pav appropriatelv. and whether that's
€ bv BellSouth Do vou scc that? 6 representative ol traffic we transitted
7 A Yes It'sasubsct of the whole scntence 7 for the CLPs or our own traffic. the same
8 that's discussing. 1n the event that 8 duc dihigence
9 BellSouth 1s imposed charges for the CLPs' 9 Q What do you mean by "duc dihigence"?
10 traffic that we termuinate/transit on 10 A The same investigation checking 1f it's a
11 thetr behalfl 11 ~alid charge 1s 1t -- vou know. 1s 1t
12 Q Inwhat circumstances would BellSouth 12 accurate did they bill us the right --
13 be -- have that charge 1imposed on 1t for 13 for the rnight messages. ct celera
14 the CLPs' traffic? 14 Whalever 1t takes to substantiate (he
15 A Ifthe CLP scnds us the traffic 1t 15 billing before we pay 1t
16 transits our network we delhiver 1t to the 16 Q How long docs 11 take to substantiatc the
17 ICO. and the arrangement with the 1CO 1s 17 billing ty pically?
S for them to charge us for all the traffic S A 1don't know the process rclative (o how
19 that we termmatce (o them that would 19 we exchange or pay those bills with the
2 mclude any CLP traffic that 1s scnt (0 2 ICO. handlc the settlements with them
21 us 21 Q IsBellSouth required to pay the 1CO
22 Q Could a traffic that oniginates with a 22 within a specified pertod of time?
23 CLP. passcs through the BellSouth network 23 A I'mnot familiar with what the
24 lcrmimate to an cntity that 1s not an 1ICO? 2z arrangements arc. the agreements arc
25 A Yeah It could bc another CLP. surc 25 relativ e to that relationship between
Page 478 Page 480
1 Q Why should the CLP rcimbursc BellSouth for 1 BellSouth and the 1COs
2 all charges paid by BellSouth? 2 Q Does BellSouth have a posttion on how soon
3 A Tt would be all charges paid by BellSouth 3 the CLPs should renmbursc BeliSouth for
4 for transiting the traffic. for 4 all charges paid by BellSouth 1 the
5 tcrminating that traffic -- handing their 5 content of transit traffic?
€ traffic ol to the terminating carrier 6 A lmean it would be governed by whatever
7 because they're ustng our facihities and 7 the payvment duc date requircments arc sel
) we're performing a functon S forth in the agreement for sen ices
9 Q I BellSouth had paid charges that it was 8 provided. which 1s an 1ssue 1 dispute
10 not requured to pay  should a CLP 10 between the parties
11 rcumburse them? 11 Q Docs the substantiation of bills that
12 MR MEZA Object to the form of 12 BellSouth recerves take varving periods of
13 the question i3 tume to resolve?
14 A When you sav not required to pay 1 the 14 A Tdon't know the nuances of how those
15 ICO submuits us a bill -- submits a bill 15 bills arc substantiated sctiled paid 1
le 1o BellSouth and then expects to be paid. 1e  just don't know that detail
17 based on whatever arrangement we have with 7 Q Ts 1t BellSouth's position that the CLPs
S that 1CO to pav those charges we fecl the 18 should reumburse them -- strike that
19 CLP should retmbursc us for that 18 Has BellSouth cever paid a bill
20 traffic -- therr portion of the traffic 20 submutied by an ICO prior to
21 that we transited or handed off 1o the ICO 2z substantiating 1t?
22 on behalf of the CLP 22 A Idon't know that -- again 11 goes back
23 Q Isu BellSouth's posttion that the 23 1o not knowing the details of how we
24 charges imposed by the 1CO arc always 24 vahidate the bills. but however we do that
25 accurate? 2 validation 1t would cncompass whatever
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Page 4§81 Page 483
1 messages we're transitting on behalf of 1 indirectly mterconnect. which would mean
2 the CLECs along with their own messages 2 using BellSouth we're saving we should be
3 Q Docs anybodv at BellSouth have an 3 pard for that function
4 undcrstanding as (o how long 1t takes to 4 Q Has BellSouth alrcady agreed with
5 substantiate an [CO bill? 5 Pectitioncers that they will do (he transit
© A [ would assumc there's people within 6 traffic?
7 BellSouth that have that knowledge I'm 7 MR MEZA Objcct to form
8 not surc exactlv - There's orgamzations € A Imecan the tanguage that's i here 1s
9 that interface with the 1COs and handle 9 sctting forth how we would handle transit
10 that scttlement process I'm not fanuhar 10 traffic and under what terms and
11 with any specific names of anvbody that 11 condutions we would handle 1t. and we're
12 handles that 12 trving to put 1nto place the ability for
13 Q Dudsou consult with ansbody that deals 13 us 10 be rermbursed for performing that
14 with ICOs when vou wrolc this testimony 14 function
15 for Issuc 3-47 15 Q On page 78 of your tcstimony. begimning at
16 A Yes Idd 16  lincs
17 Q And did you ask them about how thev 17 A 78.ub-huh
18 substantiate 1CO bulls? 18 Q To states that, BellSouth 1s unwilling to
19 A Yecs lasked generally. vou know do we 19 provide a transit function if the
20 handle -- vou know. treat basicallv the 20 financial obligation to compensate rests
21 charges that wc're paying or being charged 2 with BellSouth and not the originating
22 on behalf of the ICO -- or. excuse me. (he 22 carrier which n this case would be the
23 CLPs We. again. do the same duc 23 Jomnt Petitioners Do you sec that”?
24 diligence we do for our messages 24 A Yecs
25 Q Atpage 78 of vour testimomy from November 25 Q lIsit BellSouth's position that the Joint
Page 482 Page 484
1 12th. you begin a scctron of (cstimony 1 Pcutioners antend that the obligation to
2 Line 24 (o 25 reads that. although 2 compensate rests with BellSouth?
3 BellSouth clearly has an obligation to 3 A Well. it appears that way m the content
4 mterconnect with other carriers under 4 of the Jomt Petitioners' language and
5 Section 23 1(C)(2) of the 1996 Act. 1t 18 5 only -- they're only willing 1o renmburse
6 BceliSouth's position that ILECs do not 6 us 1f we have a contractual obligation to
7 havc a duty to provide transit scrvices 7 dchiver -- to dehiver the traffic to the
8 for other carriers S ICO -- contractual or have been ordered by
9 A Corrccl 9 the Commussion. 1s my rcading of their
10 Q Why did you include that statement n this 10 language
11 testimony™? 11 Q Is 1t BellSoutl's position that the Joint
12 A well Tthink that's the foundation of 12 Pctitioners are not willing 1o pav when
13 this whole 1ssue 1s -- | mcan we're 13 BellSouth carries transit traffic 10 an
14 willing to perform the transit function 14 1CO?
15 We want (o be reimbursed for the function 15 A My understanding of the Joint Petitioners'
1¢  we're performing  The CLECS have the same 16 position is that vou're only willing to
17 ability to terconnect directlv or they 17 pav BellSouth if we have a contractual
8 can go indircctly through BellSouth but 3 obhigation dircctly with that ICO to pav
19 again we should be reimbursed for 19 for the traffic we deliver to them or we
20 performing that function  There's nothing 2 have an order requiring us to deliver that
21 i here or 1n -- our understanding and 21 traffic and pav the ICO
22 position 1s that thev can do this 22 Q If BeltSouth did not have an agreement
23 themsclves  We don't have Lo transit this 23 with an ICO. would 1t pay for their
Z24 traffic We can interconnect dircetly 24 ternunating transit traffic?
25 with the 1COs or 1 vou choosc to 2 MR MEZA Object to the form
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Page 485 Page 487
1 A IfBellSouth did not have an agrecment 1 1CO that requires us that for all the
2 with the ICO. would we pay the ICO for the 2 traffic we termnate to that ICO the ICO
3 traffic we terminate to them? Is that -- 3 18 sccking retmbursement. thev're going 1o
4 I'm not sure 1 followed the flow of (he 4 look 10 BellSouth for that reimbursecment
5 traffic on the -- 5 A wav (o get BellSouth out of the
6 Q Rught IrBellSouth did not have an 6 middle 1s for the CLPs (o directly
7 agrecment with an ICO and 1t took traffic 7 mterconneet with the 1COs and not use
S from a CLP through the BellSouth network. 8 BellSouth to transit  In thosc cascs
9 termnated 1t at the ICO would BellSouth 9 where they fail to do that or refusc to do
10 pay the ICO if presented with a bill? 10 that and we're still getting the traffic
11 A I pguessby virtue of the term agreement 11 from the CLP. we nced to have some
12 with the ICO there arc -- my 2 protection that we're going to get
13 understanding 1s there's implied 13 reimbursement from the CLP so that we have
14 agreement  You know (fwe don't dehiver 14 the moncey to pav the ICO
15 the traffic 1o the 1CO. 1t would get 15 Q Would vou pay the ICO after getting the
16 blocked So the traffic necds to 1o moncy from the CLP?
17 termunate to the ICO. and the ICO. most 17 A Idon't know how all the billing and the
138 likely will scek reumbursement for 8 scttlements and the cycling of money
138 termunating that traffic Whether therc's 19 coming in. moncv going out -- I mcan
20 an cxphicit agreement on that or 1t's a 20 again wc get your moncy when vou pay your
21 scttiement agreement or 1t's an implied 21 bill based on the payment duc date
22 agrecment that thev think thev're entitled 22 whatever we agreed to, and how that money
23 to charge us access charges or whatever 23 comes in -- [ mean. we would pay the ICO
24 the rates they'll charge us. thev're going 24 and scck reimbursement according to the
25 to send us a bill 25 agrecement 1 mcan. we pay the ICO
Page 436 Page 488
1 Q Would BellSouth pay n? 1 according (o the terms of how we've gol to
2 A Ycs | mean agam barring some other 2 pay the ICO We bill you for the charges
3 thing that we would think precludes us we 3 we have been billed from the ICO and get
4 don't have Lo pay 1t. but I'm not awarc of 4 your payment according (o the terms for
5 anythmg. unless 11's contrary (o another 5 sct forth i the agreement for payving (he
6 agreement  But | gucss a lot of 1t would 6 ball
7 be dictated by what the agrecment 1s or a 7 Q But could 1t cver happen that BellSouth
) stipulation or scitlement o1 however that S sought moncy from the CLP prior 10 paving
) arrangemennt 1s sct up 9 the 1CO”
10 Q Onpage 77 of your November 12(h 10 A It's possible 1 mean depending on the
11 testimony. lines 17 10 20. vou statc that 11 cycles and how the bills are sent out and
2 BellSouth must ensurc that 1ts ncw 2 how the pavments arc distributed | don't
13 contracts protect 1t aganst being drawn 13 know [ mecan T can't say that 1t would
14 mto the nuddle of a dispute between the 14 never happened It could But I really
15 1COs and any carrier sending traffic to 15 don't know like I sand. the cycle of the
le the 1COs' end users over BellSouth's 16 ins and the outs of when we bill vou. when
17 network 17 we pay the ICO
18 A Yecs 8 Q Ifvou presented a bill to the CLP and
19 Q Do you sce that? 19 asked them to provide moncy because we
20 A Yes 20 have this bill from an 1CO --
21 Q What do vou mcan by the clausc being drawn 21 A Uh-huh Uhl-huh
22 mnto the middle of a disputc? 22 Q --and the CLP says for some reason. |
23 A It'skind of referenced up above that in 23 don't want to pav vou BellSouth. who arc
2 the scenario that's bemg set forth You 24 the partics n disputc?
2z know. 1l we've got an agreement with the 25 MR MEZA Objcct to the form
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1 A Thisoncis kind of confusing But | 1 sorry
2 mean. 1f we sent yvou a bill and sou 2 Q Is1t BellSouth's position that the
3 disputed that bill 1t would bastcally 3 Pctitioners intend never 1o pay BellSouth
4 fall mto this bill disputc resolution 4 when BellSouth pays an 1CO for tcrmmating
5 Again. our cfTor( 15 to get us oul 5 the transit traffic?
6 of the nuddle of that by you having a & A No It's my understanding the Jomnt
7 dircct mterconnection with the 1COs 7 Pctitioners' position 1s that they feel
€ Q fsthat the casc with this agrccment. that 8 they onlv pay BellSouth for transittuing
9 BellSouth 1s no longer carrving traflic 9 that traffic 1f we hayvc a contractual
10 for the CLPs to the ICOs? 10 obligation or have been ordered by a state
11 A No Imean we worked 1t 1n here but 11 commission to pav the ICOs
12 we want the assurance that we're going (o 12 Q Do vou think it's rcasonable for a company
13 be linancially compensated for performing 13 to review a bill belore the company pavs
14 that function and not have the CLP -- 14 1t? :
15 the Joint Petitioncers refuse o pay for 15 A Certamly
16 the traffic we transit for them 16 Q What s atandem micrmediary charge?
17 Q And BeliSouth mtends to under this 17 A Tandem mitcrmediary charge is a charge
18 agrecment. carry the transu trafTic for 8 that we have proposcd for the transitting
19 the length of the agrecment. abscnt 19 function -- perfornung the transitting
20 amendment? 20 function
21 A Ycah, absent amendment and absent a direct 21 Q Ands that now sometimes abbres iated
22 agreenent between the CLP and the ICO I 22 T-1-C or TIC?
23 vou don't send us the traffic. of course 23 A Yes ‘
24 we won't bill you for the traffic vou 24 Q MicalltaTIC will you know what !
25 don't send us You have a direct 25 mecan”
Page 490 Page 492
1 rclationship -- agrecment with the 1ICO (o 1 A Yes Iwil
2 send the traffic directly to them and not 2 Q When would a charge -- a tandem -- TIC
3 come through BellSouth of course then 3 be charged to Pctitioners?
4 this 1s kind of a moot point. we wouldn't 4 A It would be charged for BellSouth
5 be transitting vour traffic 5 performing the transit function when we
6 Q Hasa CLPcver sent a bill for sen ices 6 deliver traffic to the ICO on therr
7 rendered to BellSouth that BellSouth did 7 behalfl
S not think was accurate? 8 Q Doyouknow how the charge 1s derned?
9 MR MEZA Objcct to the form 9 A Not m any great detail It 1s ny
10 A 1have no mvolvement m any of the 10 understanding 1t's a composiic charge that
11 billing that we would -- would. could get 11 would be all-cncompassing of the tandem --
12 from of a CLP for services they provide (o 12 I'mean the TIC and I belicve that's what
13 us 13 wce proposed
14 Q Ifa CLP sent BellSouth a bill for 14 Q At page 82 of vour November 12
15 services that were not included i an 15 testimony --
le agreement between the CLP and BellSouth. 16 A Yes
17 would BellSouth pay that bill? 17 Q --vou hst several costs begimning at
18 MR MEZA Object (o 1he form 3 linc 18 Tt states that BellSouth ncurs
13 A ldon't know A lotof 1t would be 19 costs far bevond thosc for which the
20 depcndent on the circumstances and what 20 Comnussion-ordered TELRIC rates were
21 the situation was 21 designed to address. such as the cost of
22 Q 1Is 1 BellSouth's position (hat 22 sending records to the CLPs identifving
23 Petitioners intend never (o renmburse 23 the originating carrier. costs of ensuring
24 BellSouth for payving an 1CO? 24 that BellSouth 1s not being billed for 1ts
25 A Canyou say that [first part again? I'm 25 third-party's transit traffic. and the
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1 costs that BellSouth has incurred and 1 cntering into would be the terms we used
2 continucs to incur duc to the disputes 2 before commercial agrecment that 1s
3 ansmg from the failure on the part of 3 outside the scope of an arbitration
4 the CLPs to enter 1nto traffic exchange 4 procceding or an obligation pursuant (0
5 arrangement(s with crmnatig, carriers 5 251,252 It would be a commercial
€ Do vou sec that? 6 agrecment that we would not be obligated
7 A Ycs 7 to filc with the Commission
8 Q How did vou create this list? € Q The Commuission would not review the rate?
9 A 1 had discussions with folks at BellSouth 9 A Corrcct
10 that were imolved 1 negotiating this 10 Q Would the Commuission know what the rate
11 1ssuc with the Joint Petitioners and then 11 18
12 getting an understanding of what the TIC 12 A Twould not imagine if we didn't file 1t
13 1S 13 with them
14 Q Andsityour position that the costs 14 Q And what did vou mean that that fact
15 that arc listed on this page arc not 15 shouid not be uscd to penahize BellSouth?
16 mcluded in TELRIC rates? 1&¢ A Tthink in the content of the whole
17 A Yes I'mcan that's what that paragraph 17 transit function. trausit handling
13 you just read said 8 transit tiaffic without having an
19 Q How do vou know they're not tncluded 19 obligation. 1t 1s teed up mn this
20 TELRIC rates”? 20 arbitration as language n this
21 A Becausc the functions that thesc costs arc 21 micerconnection agreement - Again. which
22 associated for are not associated with an 22 1s mherently a 251, 252 obligation By
23 clement that was cstablished at a TELRIC 23 virtue of the fact that we've had language
24 ratc There wasn't an clement discussed 24 in the agreements and arc willing to
25 or that ecncompasscs these costs 25 perform the function although not an
Page 4¢4 Page 496
1 Q So no statec comnussion m the BellSouth 1 obhgated function. 1t shouldn't be held
2 regron has included these costs in TELRIC 2 agamst us that we can't -- that we
3 rates? 3 alway s have to charge TELRIC just because
4 A That's my understanding yes 4 i's m this agreement - We should have
5 Q Athnes6to & of page 82 of your 5 the ability to treat that function as 1f
6 tecstimony  you state that BellSouth agrees 0 1's a commercial agrecment within the
7 to mclude this function n us agrecment 7 mtcrconnection agrecment
8 that facts should not be used 1o penalize € Q Socharging TELRIC penalizes BellSouth 1n
9 BellSouth and mmposc rates for a service 9 this 1nstance?
10 that pursuant to a scparate agreement 10 A Well penalizes n the content that --
11 the Commusston would not even be privy to 11 attcmpting to assuine that we have an
12 A Yes 1z obligation to provide it
13 Q Inthat statement which Comnussion arc 13 Q Invour rebuttal testimony which s
14 vou relerring? 14 Exhibit 3 here November 19th
15 A 1t would be the North Carolina Uulities 15 A What pagc?
1l Comnmussion 16 Q Page47 Youstate that CLECs that clect
17 Q Would that statcment apph 1o any of the 17 10 have BellSouth perform this function --
S state comnussions 1n the BellSouth 8 and by "this function" you're relerring (o
19 rcgion”? 19 passing transit traffic?
20 A Ycs 20 A Yos
21 Q Whatdo vou mcan when you sav that the 21 Q Should negotiate therr rates terms. and
22 Comnussion would not cven be privy to”? 22 conditions of transi( traffic in a
23 A The agreement would be -- Since we don't 23 separale agrecmienl Do vou sce that?
24 have an obligation to provide the 24 A Yecs
25 function the agrecment we would be

25 Q What do you mcan by "scparate agreement"?
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Page 497 Page 495
1 A A commercial agreement outside the 1 may be encompassed 1n the final rules.
2 obligations of 251 Comincreial agrecment 2 maybe  Probably not
3 Q TIsthe TIC charge part of the 3 Q Sowhen would the partics. the Petitioners
4 micrconnection agreement being arbitrated 4 and BellSouth negotiate the TIC rate?
5 1 this casc? 5 A Well. I guess the Pettioners could
6 A The tansit trafTic function 1s included € contact the BellSouth negotiator and
7 as anssuc n this case  I'll bet we -- 7 negotiate the TIC rates  1'm not sure of
8 again. back to the whole we shouldn't be S vour qucstion
9 penalized because we've included 1 in 9 Q Would that occur i the context of this
10 here as a function we're withing 1o offer. 10  arbitration at all?
11 and we don't behicy ¢ 1t's appropriate to 11 A Imean 1t has occurred n the content of
2 be offercd at TELRIC rates 12 the ncgotiations up to this point It was
13 Q Should the rates be 1n the interconnection 13 teed up as an issuc 1n the arbitration
14 agreenent? 14 primartly because 1t was included 1n the
15 A In mv opion. no 15 agrecment as a function we'll perform
16 Q Bccause? 16 Q Soas it stands now. status quo of this
17 A They could be pulled out and put 1n a 17 arbitration and this agrecment --
18 scparalc agreement 18 A Uh-huh
19 Q Why s that the casc”? 19 Q --the TIC functron. the transit traffic
20 A It's not an obligation we have pursuant to 20 function 1s in the agreement right now?
z21 251 and get 1o this juncture with an 21 A Yes The provision for BellSouth to
22 arbitratton. to get thrown n there as an 22 provide the transit traffic finction 1s
23 obligatron. wlich 1's not by virtuc of 23 sct forth 1 attachment 3 And the
24 being cluded in the arbitration as an z conditions around which we would provide
25 unrcsolved 1ssuc I mean. I think tlus 25 that function and the rates associated
Page 498 Page 500
1 wholc thing could be solved 1f we took 1t 1 with 1t arc also proposcd in that
2 out of the agreement and put it in a 2 attachment 3. n other words BcllSouth's
3 separate agrecincnt 3 position becausc we don't have an
4 Q Canyou think of an instance 1n which a 4 obligation to do that pursuant 1o 251.
5 state commussion 1ssucd a ruling on 5 1's not really an 1ssuc appropriate for
6 somcthing that it didn't have jurisdiction 6 arbitration. and we will -- agan. arc
7 over? 7 willing to provide that function but we
S A Canyou say that first part agamn? I'm 8 forget we should -- back to the statement
9 sorry 9 shouldn't be penalized by including 1t in
10 Q Can you think of an instance m wlich a 10 this agreement  Now 1t's being swept up
11 statc commussion 1ssucd a ruling over an 11 with all the other 251 obligations and
1z issue 1t didn't have jurisdiction on? 12 trving (o be pigconholed with the
3 A Ycah. I can think of one 13 requirements proy tded with TELRIC
14 Q What was that? 14 Q Docs tlis interconnection agreement
15 A Market-based rates for cnterprise 15 contemplate that Peutioners will recerve
16 swilching Not an obligation of 251 We le any clement or scrvice not at a TELRIC
17 had some agreements n a previous 17 rate?
g arbitration where thev ruled we had to 8 (INTERRUPTION )
19 provide that at non-market-bascd rates 19 A Can you ask (hat agamn? I'm sorrn  Docs
20 Q And did BellSouth appeal that decision? 20 this agreement --
21 A [Ibcheve we have  We've actually 21 Q Docs this agreement contemplate that
22 probably filed a preemption request 1o the 22 Pcuitioncers will obtain an clement or
z23 FCC as well 2 scrvice at a non-TELRIC rates?
24 Q Has that been resolved? 24 A Therc arc some provisions in there that
25 A Notto mv knowledge I think actually 1t 25 I'm awate of that arc not at TELRIC rate.
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Page 501 Page 503
1 veah 1 MS JOYCE Thank vou vern much
2 Q Why s 1t advantageous or desirable for 2 for vour time Havc a good cvening
3 the function of transitting trafTic 10 be 3 THE WITNESS Thank vou
4 in the mierconnection agreement and the 4 (THE DEPOSITION CONCLUDED AT549P M)
5 ratc (o be 1 a scparatc agrecment? 5
& A Well maybe vou misunderstood me | 6
7 wasn't proposing just the rate be mn a 7
8 scparatc agreement 1 would proposc to 8 ?
9 resohv e this assuc the entire transit S
10 function. TIC. the wholc thing could be n 10
11 ascparatc agreement 11
12 Q But vou lestificd that BellSouth has 2
13 alrcady agreed to put transit traffic in 13
14 (s agreement”? 14
15 MR MEZA Object to the form of 15
1o the question 16
17 A Yes 1 mean. wehve got it included in 17
8 here. albent we still sav 1t's not an 8
19 obhgation We're willing to provide the 19
20 function. but the function and the price 20
21 should not be dictated by 231 obligations 21
2 for which 1t's not 22
23 Q And have the partics m this case 23
24 successfully negotiated a TIC ratc (hus 24
25 far” 25
Page 502 Page 504
1 A [don'tbcheve so [ think we've made a 1 ERRATA SHEET
2 proposal of one. and I'm not surc of how 2
3 1t was ultimately received or ended up 3 Casc namc  In the Matter of
4 MS JOYCE Ms Blake. I behieve 4
5 we're concluded for the day 1 don't know 5 Jomnt Petition NewSouth
o if your counscl has any questions 6 Communications for
7 MR MEZA I have no qucstions 7 Arbitration with BellSouth
8 thank vou g
9 MS JOYCE Ms Blake vou'll 9 Dcponent Kathy Blakc Volume II
10 recene a copy of this transcript. and 10
11 vou'll have the rnight to read it and make 11 Daic
2 any changes to your testimony 1n any 12
13 arcas . 13  PAGE LINE READS SHOULD READ
14 THE WITNESS Do I have 10? Ycah 14 /o /
15 MS JOYCE And vou'll have 30 15 /A /
16  calendar days from the receipt of the 16 /o /
17 transcripl (o sign it Do you understand 7 [/ /
8 that? 8 /o /
19 THE WITNESS VYecs. | do 19 /o /
20 MS JOYCE And do you understand Z /o /
21 that if vou do not sign the transcript. it 21 /o /
22 will. nonethcless be deemed an official 22 /o /
23 transcript and used at a hearing? 2 /o /
24 THE WITNESS Yes 1 undcistand 24 /o /
25 that 25 /! /
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